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DRAWEE BANK MAY RECOVER MONEY PAID ON CHECKS 
BEARING FORGED INDORSEMENTS 


When a bank pays checks drawn on it which bear forged indorse- 
ments, it is permitted to recover the money back from the party to 
whom it was paid, even though that party had nothing to do with the 
forgery and received the proceeds of the check in good faith. 

The fact that the bank’s depositor, the drawer of the checks, was 
negligent in some way cannot be used by the collecting party as a 
defense against the drawee bank. 

This is brought out in the case of American Exchange National 
Bank v. Yorkville Bank, 204 N. Y. Supp. 621, recently decided by 
the New York Supreme Court. 

The facts are not complicated. The Caledonian Insurance Com- 
pany was a depositor in the plaintiff American Exchange National 
Bank. At various times between May, 1916, and November, 1921, it 
issued a number of checks aggregating $10,471.24. The checks were 
properly signed by the insurance company’s officers and were payable: 
to persons to whom the company wished to make payments. An em- 
ployee of the insurance company took the checks, forged the payees’ 
indorsements and negotiated them for value to the firm of C. & H. 
Moller. This firm received the checks in good faith and deposited 
them in its account in the defendant Yorkville Bank. The latter bank 
collected them in regular course and paid the proceeds over to the 
firm of C. & H. Moller. 

In the latter part of 1921, the employee of the insurance company, 
who forged the indorsements and negotiated the checks, died and 
about April 1, 1922, the forgeries were discovered by the insurance 
company and reported to the American Exchange Bank. 

When the American Exchange Bank brought suit against the York- 
ville Bank to recover the amount of the forged checks, the defendant 
bank, among other defenses, set up that the insurance company was 
negligent in preparing the checks in such a careless manner as to 
facilitate fraud and in failing to examine its canceled vouchers as 


returned to it from the bank. 
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The court held that this was not a valid defense. One who has 
collected checks from a bank on forged indorsements cannot use the 
negligence of the bank’s depositor—the drawer of the checks—as a 
defense when sued by the bank. There is no privity between the 
collecting party and the drawer. 

The defendant contended that, because of the negligence of the 
insurance company, the plaintiff bank was relieved from liability to 
it, that the action was brought ‘‘solely for the benefit of the insurance 
ecompany,’’ that the insurance company was the real party in interest 
and that, by its negligence, it was estopped from enforcing any liability 
against the defendant. 

Answering this, the court pointed out that the negligence of a 
depositor absolves the bank from liability to the depositor in paying 
his checks on forged indorsements only where it appears that the bank 
has suffered a loss as the result of the negligence. In the present case, 
if the plaintiff bank had charged the forged checks against the insurance 
company and, being sued by the company had set up the company’s 
negligence as a defense, the company could have answered that the bank 
had suffered no loss for the reason that it had ‘‘ample recourse’’ against 
the Yorkville Bank; and the American Exchange Bank would have 
been held liable to the insurance company. 

The following paragraphs are quoted from the opinion written 
by Judge Burr: 


‘*A drawee bank, which has paid checks the indorsements of which 
have been forged, is thus in the position of having paid out its own 
money in reliance upon a representation and warranty by the collecting 
bank that the latter had good title to the checks. Its right, upon dis- 
covery of the forgery, to recover the amounts so paid, rests, not upon 
any duty or relation to its depositor, but solely and exclusively upon 
the ground that the payment was induced by the collecting bank’s 
false warranty. In all such eases, the collecting bank has obtained 
the drawee bank’s money without any right thereto. The rights of 
these two parties are thus wholly dependent upon their own positions, 
and it has been repeatedly and expressly held that negligence on the 
part of the drawer in failing to prevent or discover the forgeries is 
wholly immaterial, and does not constitute a defense to the collecting 
bank. Corn Exchange Bank vy. Nassau Bank, 91 N. Y. 75,.76; Sea- 
board National Bank v. Bank of America, Supra, 32; New York Produce 
Exchange Bank v. Twelfth Ward Bank, 119 N. Y. Supp. 998; United 
States Mortgage & Trust Co. v. Liberty Nat. Bank, 112 Mise. Rep. 149, 
184 N. Y. Supp. 32 affd., 195 App. Div. 890, 185 N. Y. Supp. 957; 
Sprague v. West Hudson County Trust Co., 92 N. J. Eq. 639, 114 Atl. 
344. 

“‘TIt is well settled, too, that identically the same principles which 
render the collecting bank liable to the drawee bank also give the col- 
lecting bank a remedy over against those from whom it received the 
checks, and upon the faith of whose indorsement and responsibility it 
took them, and those persons likewise have a remedy over against their 
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own prior indorser until the wrongdoer is finally made to pay. The 
chain of liability thus runs back through and according to the chain of 
indorsements, and in the instant case, would embrace the defendant 
Yorkville Bank’s own depositor and prior indorser, C. & H. Moller, from 
whom and upon whose credit and responsibility it took the checks. 

‘‘The real and underlying reasons why negligence of the drawer con- 
stitutes no defense to the collecting bank are that there is no privity be- 
tween the drawer and the collecting bank (Corn Exchange Bank v. 
Nassau Bank, 91 N. Y. 80), and the drawer owes to that bank no duty 
of vigilance (New York Produce Exchange Bank v. Twelfth Ward Bank, 
119 N. Y. Supp. 998), and no act of the collecting bank is induced by 
any act or representation or admission of the drawer (Seaboard Nat. 
Bank v. Bank of America, supra), and it follows that negligence on the 
part of the drawer cannot create any liability from it to the collecting 
bank, and the drawer thus is neither a necessary nor a proper party 
to an action by the drawee against such bank. It is quite true that de- 
positors in banks are under the obligation of examining their passbooks 
and returned vouchers as a protection against the payment by the de- 
pository bank of forged checks, and negligence in the performance cf 
that obligation may relieve that bank of liability for the repayment of 
amounts paid out on forged checks, which but for such negligence it 
would be bound to repay. A leading case on that subject is Morgan v. 
United States Mortgage & Trust Co., 208 N. Y. 218, 101 N. E. 871. 
That case, however, and the cases of which it is a type, relate to forged 
signatures of the drawer, which signatures the bank, and also the de- 
positor, are bound at their peril to know.’’ 


RR ERE 


WAIVER OF CLEARING HOUSE RULE REQUIRING RETURN 
OF CHECK BEFORE THREE O’CLOCK 


Clearing house rules are made and enforced for the benefit and pro- 
tection of the members of the clearing house. A member bank may, 
however, waive the privileges secured to it by any of the rules of the 
clearing house. And, having waived a rule, the member bank will not be 
allowed to withdraw its waiver to the disadvantage of some other mem- 
ber bank. 

This was decided by Judge Spiegelberg, of the Municipal Court of 
New York City, in the recent case of Corn Exchange Bank v. Fifth 
National Bank, 205 N. Y. Supp. 777. 

The case involved Section 15 of the constitution of the New York 
Clearing House, which has to do with the return of items as ‘‘not good”’ 
or missent and provides as follows: 

‘“ All checks, drafts, notes or other items in the exchanges returned 
as ‘not good’ or missent, shall be returned the same day before three 
o’clock in the afternoon directly to the bank from which they were re- 
ceived, and the said bank shall immediately refund to the bank return- 
ing the same the amount which it had received through the Clearing 
IIouse for the said checks, drafts, notes or other items so returned to it 
in specie or legal tender notes.’’ 
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The facets showed that on January 3, 1922, the defendant, Fifth 
Avenue Bank, presented for payment at the New York Clearing House 
a check apparently drawn by Ralph H. Goldberg on the 181st Street 
branch of the plaintiff, Corn Exchange Bank. When the check reached 
that branch it was discovered that it had no depositor named Ralph H. 
Goldberg. By making inquiries at other branches of the Corn Exchange 
Bank it was learned that there was a depositor of that name at the 
Audubon branch but that his deposit balance was insufficient to pay 
the check. 

The time taken in making inquiries at the different branches made 
it impossible to return the check to the Fifth Avenue Bank before three 
o’clock as required by the clearing house rule. Upon request, the Fifth 
Avenue Bank consented to accept the return of the check on the follow- 
ing day. And, on the following day, it took the check and paid the 
amount to the Corn Exchange Bank. : 

The Corn Exchange Bank then discovered that the drawer’s signa- 
ture was a forgery and so notified the Fifth Avenue Bank and the latter 
bank found out that the payee’s indorsement was also a forgery. 

But, on January 7th, the check was again presented at the clearing 
house and was provisionally paid in accordance with the clearing house 
eustom. This time, the Corn Exchange Bank returned the check 
promptly and before three o’clock and demanded repayment, which the 
defendant bank refused. 

In this action by the Corn Exchange Bank to recover the amount of 
the check, the defendant, as a defense, set up the facts already recited 
and alleged that, if the Corn Exchange Bank had made prompt in- 
vestigation it could have discovered that the drawer’s signature was a 
forgery prior to the repayment of the amount of the check to the Corn 
Exchange Bank on January 4th. 

It was held that the Corn Exchange Bank was entitled to recover. 
We quote from the court’s opinion: 


*‘TIt is quite apparent that these facts do not establish a defense to 
the plaintiff’s cause of action. However, the defendant pleads them 
both as a defense and a counterclaim. I am of the opinion that they con- 
stitute neither one nor the other. The return of the check by 3 o’clock 
in the afternoon of January 3d was waived by the defendant. It is, of 
course, competent for the parties to waive the rule of the Clearing 
House as to the return of checks within the prescribed time. Stuyvesant 
Bank v. National Mechanics’ Banking Association, 7 Lans. 197. When 
the defendant paid the check on January 4th, the incident was closed. 
It does not lie with the defendant to say that it would have not received 
the check after 3 o’clock on January 3d, had it known or been informed 
that the signature of the maker was a forgery. The consent was given 
unconditionally. It is not claimed that the plaintiff knew of the forgery 
prior to the payment by defendant, or was guilty of fraud in concealing 

that fact. That the plaintiff could have ascertained the forgery before 
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3 o’clock on January 3d does not avail the defendant, especially in view 
of the fact that it was chargeable with carelessness in guaranteeing the 
forged indorsement to be genuine. It could have limited its consent to 
the contingency upon which the request was made, namely, that the 
depositor’s account with the plaintiff was overdrawn. But it does not 
do so. 

‘*Tt does not appear that the position of the defendant was in any 
wise changed through the late return of the check and its failure to be 
informed of the forgery before 3 o’clock on January 3d. On the other 
hand, if the consent of the defendant be construed as a qualified one, 
and not covering the forgery, the plaintiff would suffer injury. It re- 
lied upon the consent of the defendant to make payment upon presenta- 
tion on January 4th. But for that forbearance it could have returned 
the check, if not before 3 o’clock on the afternoon of January 3d, at all 
events shortly thereafter. Taking the view most favorable to the de- 
fendant, the information that the check could not be presented in time 
was given from the Audubon branch of the plaintiff before 3 o’clock 
and could have been presented shortly thereafter. The time of transit 
between the point in New York City may be taken judicial notice of. 
If the check had been presented after 3 o’clock, the defendant could not. 
have refused to pay it. 

‘In Citizens’ Central Nat. Bank v. New Amsterdam Nat. Bank, 
128 App. Div. 554, 112 N. Y. Supp. 973; affirmed without opinion 198 
N. Y. 520, 92 N. E. 1080, the court held that the Clearing House rule 
for the return of bad checks before 3 o’clock on the day of the pro- 
visional payment was not mandatory, but advisory merely, and that, 
when the position of the bank which had received provisional payment 
has not been changed, a slight delay in the return of the check to such 
bank is not sufficient ground for refusing to redeem it. The court 
followed the rule laid down in Merchants’ Nat. Bank v. National Eagle 
Bank, 101 Mass. 281, 100 Am. Dee. 120.’’ 


CREE 


MORTGAGE EXECUTED BEFORE BANK STOCKHOLDER AS 
NOTARY IS VOID 


Mortgages and other instruments executed in favor of a bank should 
not be acknowledged before a notary who owns stock in the bank. The 
reason is that instruments so acknowledged have in many instances 
been held to be void. 

There are cases where it has been held that an instrument is not 
rendered invalid by the fact that it is acknowledged before a bank 
stockholder as notary. But there are always exceptions and these cases 
are the exceptions. The safer course to follow is to use the services of 
a notary who owns no stock in the bank. 

The rule invalidating instruments, in which a bank has an interest 
and which are acknowledged before a bank stockholder as notary, 
is enforced with particular strictness in the case of an instrument which 
is required by statute to be acknowledged. It may be mentioned that 
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most instruments are valid as between the immediate parties even 
though not acknowledged, the acknowledgment being required merely 
for the purpose of admitting the instrument to record. 

The laws of Nebraska provide that the homestead of a married person 
eannot be conveyed or incumbered unless the instrument of conveyance 
or incumbrance is executed and acknowledged by both husband and wife. 

In the case of Trevett, Mattis and Baker v. Reagor, 199 N. W. Rep. 
810, the Supreme Court of Nebraska held that a mortgage on a home- 
stead executed by a husband and wife to a bank and acknowledged 
before a notary who was an officer of and stockholder in the bank was 
void and gave the bank no rights. 

A question was presented as to which was the superior lien as be- 
tween two mortgages on homestead property. One mortgage was exe- 
euted by the owners of the homestead property to V. 8. Hall on April 
29, 1921. This mortgage was not recorded until August 31, 1921. The 
other mortgage was executed to the State Bank of Bladen on May 7, 
1921. At this time the bank had no actual knowledge of the existence 
of the Hall mortgage. And, since the Hall mortgage had not then been 
recorded, notice could not be imputed to the bank. The bank promptly 
recorded its mortgage on May 10th, more than three months before the 
Hall mortgage was placed on record. 

In ordinary circumstances, the bank’s mortgage would have been a 
superior lien over the Hall security. But Hall raised the objection that 
the bank’s mortgage was not properly executed. His objection was 
based on the ground that the mortgage was acknowledged before a 
notary who was an officer of the bank and one of its stockholders. 

In holding that this objection was good and that the bank’s mort- 
gage was void, the court quoted from other decisions and wrote in part 
as follows: 

‘‘Ordinarily a mortgage is good between the parties thereto without 
an acknowledgment; but where the premises sought to be conveyed or 
incumbered are the homestead of a married person, then by the plain 
provisions of the statute an acknowledgment is a necessary part of the 
instrument. In Solt v. Anderson, 71 Neb. 826, 99 N. W. 678, it was held: 

‘**The acknowledgment by both husband and wife of an instrument 
whereby it is sought to convey or incumber a homestead, is an essential 
step in the due execution of such instrument.’ 

*‘In Wilson v. Griess, 64 Neb. 792, 90 N. W. 866, an assistant cashier 
of a bank, who was also a director and stockholder thereof, took an 
acknowledgment of a mortgage on a homestead, the bank having a 
beneficial interest in the mortgage. The mortgagors attacked the 
validity of the mortgage. It was held that the notary could not lawfully 
take the acknowledgment; that he was disqualified to act as such officer 
on account of his direct pecuniary interest in the matter; ‘and that the 
acknowledgment and the mortgage were both void.’ In Chadrom Loan 
& Building Ass’n v. O’Linn, 1 Neb. (Unof.) 1, 95 N. W. 368, it was held: 

‘* “A mortgage upon a homestead, acknowledged by a notary who was 





THE BANKING LAW JOURNAL 723 


likewise an officer and stockholder of the corporation, mortgagee, is in- 
valid.’ 

‘‘To the same effect, see Horbach v. Tyrrell, 48 Neb. 514, 67 N. W. 
485, 489, 37 L. R. A. 434; Hedbloom v. Pierson, 2 Neb. (Unof.) 799, 
90 N. W. 218. 

‘It appears that the mortgagors made no objection to the validity 
of the mortgage. The State Bank now contends that Hall has no stand- 
ing to urge the invalidity of the mortgage; and that this question could 
be raised only by the mortgagors. The decisions upon this precise 
point are not numerous. It is clear that the mortgagors had the right 
to set up the invalidity of the mortgage, and it would seem that any 
one in privity with them would have the same right. In Dye v. Mann, 
10 Mich. 291, it was held: 

‘**A subsequent mortgagee whose mortgage is executed by both 
husband and wife may take advantage of the invalidity of a mortgage 
given by a married man upon his homestead without his wife’s signature. 
Such mortgage by the husband alone is void for all purposes, and not 
merely as to the homestead interest.’ 

‘*In Bolton v. Oberne, Hosick & Co., 79 Iowa, 278, 44 N. W. 547, it 
was held: 

‘* *Sinee the conveyance of a homestead by a husband, in which his 
wife does not join, is declared by the Code of Iowa, section 1990, to be 
void, such conveyance, when made to a daughter, may be attacked by 
anyone having an interest in the property, though all the beneficiaries 
to the homestead have apparently acquiesced in the conveyance since 
it was made.’ 


‘Tt would seem, therefore, that Hall stood in such relation of privity 
with the mortgagors that he had the right to plead the invalidity of 
the bank’s mortgage.’’ 


REERREEE 


CASHIER LIABLE ON NOTE GIVEN TO COVER SHORTAGE 


In April, 1920, the Bank of Hartville, Missouri, was examined and 
the examiner discovered a shortage of $1,880.57. George Hunter was 
cashier of the bank at that time and he was ordered by the examiner 
to charge off the amount of the shortage or ‘‘fix it in some way.’’ 

Hunter contended that there was no shortage and that the dis- 
crepancy was an error in bookkeeping or a mistake in connection with 
some notes rediscounted at the McDaniel National Bank, Springfield, Mo. 

However, in order to make the books of the bank balance and to 
preserve intact the bank’s surplus of $20,000, Hunter gave the bank his 
note, payable to its order, for the amount of the shortage, dated May 4, 
1920, and payable on demand. This was not done at the request of any 
officer or stockholder of the bank. It was done by Hunter of his own 
volition to satisfy the banking department and merely as a temporary 
arrangement pending his investigation of the shortage. No interest was 
ever paid on Hunter’s note but it was marked paid so that it would not 
show overdue on the books. 
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In March, 1921, the bank of Hartville was closed by the State Bank- 
ing Department and shortly thereafter, a new bank was organized. A 
contract was entered into by the directors of the closed bank and the 
People’s State Bank under the terms of which the latter bank was to 
assume the liabilities of the closed bank, in consideration of which it 
was to receive certain securities of the closed bank. 

Among the securities turned over to the People’s State Bank, was 
Hunter’s note. It was not indorsed by the Bank of Hartville at the time 
of the transfer. The People’s State Bank later sued Hunter on the 
note and the court held that the bank was entitled to recover. The case 
is People’s State Bank of Hartville v. Hunter, 264 S. W. Rep. 54, de- 
cided by the Springfield, Missouri Court of Appeals. 

For a defense, Hunter contended that the People’s State Bank was 
not a holder in due course and that no consideration was given by the 
closed bank for his note. He was right about his contention that the 
People’s State Bank was not a holder in due course. The note which was 
a demand note was transferred eleven months after its date. The court 
held that it was overdue at the time of its transfer. Furthermore, it 
was not indorsed by the payee. If there had been no consideration 
for the note, this defense would have been good as against the People’s 
State Bank. But the court held that there was a good consideration. 
If the note had not been given, the Bank of Hartville would have been 


required to reduce the amount of its shown surplus. This would have 

impaired the value of the bank’s stock, some of which Hunter personally 

owned. Hunter, therefore, had no defense and was liable on his note. 
The following paragraphs are quoted from the court’s opinion: 


‘‘The trial court, after hearing defendant’s evidence giving the cir- 
cumstances under which the note was made, found that he failed to 
make out a sufficient case to overcome the prima facie case made by the 
note. That finding is one of fact which is binding on this court. It 
might well be argued that the undisputed evidence showed that the note 
was given for a valuable considerat on. Here we have the cashier of a 
bank who is given the custody of the bank’s property, and it is found 
by the state bank examiner that the funds of the bank are short $1,880.57, 
and is told by the examiner that something must be done to make that 
shortage good. The cashier is the managing officer and a stockholder 
of the bank. Unless the shortage is supplied he knows that the state 
banking department will make the bank lower the amount of its surplus, 
which is $20,000. He was unable to show the examiner where the short- 
age was. He says himself that he made the note to take the place of the 
shortage until it could be found, and, although he was in charge of the 
bank for nearly eleven months after the note was made, he never found 
the shortage, and in fact on the trial of this case he offered no evidence 
to show that the shortage was merely the result of an error in book- 
keeping. 

‘“When the bank closed in March, 1921, he signed a contract re- 
citing that this note was an ‘obligation due said bank.’ With all of 
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this testimony it certainly cannot be said that the court made the finding 
it did without evidence to support it. 

‘‘A loss, detriment, or inconvenience to the payee of a note is a 
sufficient consideration to support it. Nelson v. Diffenderffer, 178 Mo. 
App. 48, 163 S. W. 271. He knew, unless the state banking department 
was satisfied concerning this shortage, his bank would be required to 
reduce the amount of its shown surplus. To reduce the surplus of a 
bank tends to impair its credit, and with impaired credit the stock of a 
bank, some of which he personally owned, would suffer loss. There is 
respectable authority holding this furnishes a sufficient consideration for 
a note given to take the place of a deficit in a bank’s capital and surplus. 
Union Bank of Brooklyn v. Sullivan et al., 214 N. Y. 332, 108 N. E. 558. 

“‘The issue in this case, however, is one of fact, and the trial court, 
having sufficient evidence upon which to base the finding it made, con- 
cludes the matter, and the judgment is affirmed.”’ 


UNSIGNED RUBBER STAMP INDORSEMENT WITHOUT RE- 
COURSE 

An unsigned indorsement without recourse, stamped on the back of 
a note below the unrestricted indorsement of the payee, does not put 
one who purchases the note from a subsequent indorser on inquiry as to 
whether the payee intended his indorsement to be a general or qualified 
one, and the purchaser may hold the payee as an unrestricted indorser. 
This was the decision of the Supreme Court of Washington in Kolmitz 
v. Jansen, 226 Pac. Rep. 1023. 

The plaintiff, David Kolmitz, was the payee of the note in question. 
He pledged the note to a bank as collateral security for a loan, and when 
he did so he indorsed his name on the back of the note near the top. 
Subsequently, the loan was repaid, and the bank surrendered the note 
to him. His name was not crossed off but was allowed to remain on 
the note. 

Kolmitz later sold the note while it was in a San Francisco bank to 
William Middlemas, and the latter upon receiving it sold it to the de- 
fendant Jansen. When the note was delivered to Middlemas, the name 
of David Kolmitz appeared on the back of it near the top. About an 
inch below his name was the following rubber stamp indorsement: 
De We GI ID bassist soe oamenire nena without re- 
I oi casa ctttes cateissesunaswen aman ”? When Middlemas sold 
the note to Jansen, he indorsed his name immediately below that of 
Kolmitz and above the rubber stamp indorsement. 

The purpose for which Kolmitz brought this action was to have it ad- 
judged that Jansen took and held the note without recourse to the 
plaintiff. Kolmitz alleged that he had indorsed the note without re- 
course before it was transferred to Middlemas, but that someone had 
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wrongfully and fraudulently erased his name from the indorsement, thus 
leaving it an unrestricted indorsement. 

The testimony showed that the plaintiff had caused the stamp in- 
dorsement to be put on the note shortly before he delivered it to Mid- 
dlemas, and that he had intended to transfer it without recourse to him. 
The plaintiff failed to prove, however, that he ever signed the rubber 
stamp indorsement. He contended that, even though the rubber stamp 
indorsement was not filled out or signed by him, yet, because it was on 
the back of the note at the time Jansen purchased it, the latter was 
required to make inquiry concerning the purpose thereof. 

The trial court found that Middlemas took the note with the under- 
standing that he had no recourse against the plaintiff, but that Jansen 
was a bona fide purchaser for value, and as such had recourse to the 
plaintiff. Judgment was given for the defendant and the plaintiff ap- 
pealed. 

In affirming the judgment, the appellate court held that the rubber 
stamp indorsement was insufficient to put the defendant on inquiry. In 
so holding, the court said: 


‘It is perfectly plain to us that the unsigned blank rubber stamp 
indorsement which followed the unrestricted indorsement of the ap- 
pellant (plaintiff) was wholly insufficient to put the respondent (de- 
fendant) on inquiry; particularly so under the facts of this case. The 


testimony shows that Mr. Jansen stated before purchasing the note that 
he would not buy it, unless it. contained the unrestricted indorsement of 
Mr. Kolmitz, who was known to be financially responsible. He also 
knew that immediately before purchasing the note it had been in the 
hands of a bank in San Francisco. The trial court upon first seeing 
the note at once expressed the idea that the rubber stamp indorsement 
had been placed there by the bank in San Francisco or some one else, 
and did not connect the appellant with it, and such seems to us to be a 
reasonable inference. It must also be remembered that when Mr. Jansen 
purchased the note, Mr. Middlemas, from whom he purchased it, had 
placed his signature immediately below the unrestricted indorsement of 
the appellant and above the rubber stamp indorsement.”’ 


In response to the plaintiff’s argument that since it appeared that 
Jansen, before purchasing the note, inquired of an attorney whether 
the plaintiff’s indorsement was unrestricted, and was informed that it 
was, there was evidence to show that Jansen was in doubt as to the 
nature of the plaintiff’s indorsement, the court said: 


‘*We are unable to see how this can affect the question or even tend 
to show that Mr. Jansen had or should have had any suspicions concern- 
ing the unrestricted indorsement by the appellant. 

‘‘The testimony shows quite conclusively that, as a matter of fact, 
Mr. Jansen was an innocent purchaser of the note and did not know 
that the rubber stamp indorsement had been placed thereon by the ap- 
pellant.’’ 
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PERSON SIGNING NOTE IN REPRESENTATIVE CAPACITY 
WITHOUT AUTHORIZATION PERSONALLY LIABLE 


That a person signing a note in a representative capacity is per- 
sonally liable thereon if he was not authorized to sign the instrument, is 
the rule laid down in Ryan v. Hebert,124 Atl. Rep. 657, a decision of 
the Supreme Court of Rhode Island. 

The action was brought against Frank Hebert on a note signed “‘ Est. 
of Felix Hebert, Frank Hebert, Adm’r.’’ The note was given for the 
balance due the plaintiff as commission on the sale of a truck purchased 
by the defendant. It was not shown that the defendant was ever ap- 
pointed administrator of the estate of Felix Hebert, nor did it appear 
that he purchased the truck for the estate, or that he had any authority 
to do so. 

It was the defendant’s contention that he made the note in a repre- 
sentative capacity on behalf of his principal, and that he was not liable 
personally even though he had no authority to make the note. The 
court held that the defendant was personally liable on the note. It said: 

‘Section 26, c. 200, General Laws 1909, provides, among other things, 
that, where a person adds to his signature words indicating that he 
signs (a negotiable instrument) in a representative capacity, he is not 
liable, if he was duly authorized. The plaintiff claims that, under this 
section, the defendant is personally liable on the note, as he was not 
duly authorized to sign it. 

‘‘The undoubted effect of this section is to render one signing for or 
on behalf of a principal or in a representative capacity personally liable 
cn the instrument, if he acts without authority. Selover on Negotiable 
Instruments (2d Ed.) p. 31; Austin, Nichols & Co., Ine. v. Gross, 98 
Conn. 782, 120 Atl. 596. In Dunham v. Blood, 207 Mass. 512, 93 N. E. 
804, it was held that a trustee who signed a note as such, without au- 
thority, was personally liable on the note. As the defendant had no au- 
thority to sign the note for the estate of Felix Hebert, he is personally 
liable on it.’’ 


RRR LS 


FEDERAL TRANSFER TAX AN EXPENSE OF ADMINISTRA- 
TION 


One of the questions decided by the Supreme Court of Iowa in the 
case of Brown’s Estate v. Hoge, 199 N. W. Rep. 320, was that the Federal 
transfer tax upon the estate of the decedent should be treated as an 
expense of administration of the estate and not as a charge against in-~ 
dividual legacies. The will of Osmond M. Brown directed that various. 
expenses including the expense of administration of his estate should 
be paid from cash on deposit in open account in a certain bank, and in 
the event that the account should be insufficient, payment should be made 
out of moneys bequeathed to his brother, Robert E. Brown. 
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The amount on deposit in open account in the bank was insufficient 
to cover the expenses directed to be paid therefrom, and it became neces- 
sary to use some of the money bequeathed to Robert E. Brown to pay 
such expenses. It then became necessary to determine whether the Federal 
estate tax imposed by the Act of September 8, 1916, §§ 201-203 (U.S. 
Comp. St. 1918 §§ 66364b, 6636c, 66363d) was an expense payable out 
of the money bequeathed to Brown. 

It was held that the transfer tax is not one on the property of the 
‘decedent, but on the privilege of transfer by death, and that it is not 
on the individual legacies or on the right of the individual legatees to re- 
‘ceive them, but on the right of the decedent to have the estate pass by 
will or intestacy. It was further held that the tax was a part of the ex- 
pense of administration of the estate, and as such chargeable against 
the money bequeathed to Brown. In so holding, the court said: 


‘‘Now, turning to item 13 of the will, above quoted, qualifying the 
bequest to Robert E. Brown and providing for payment of expense of 
administration and other matters, we think it was the intention of 
testator therein expressed that all charges and demands against the 
estate incident to passing the estate on to the beneficiaries free from 
incumbrance should be paid out of money in ‘open account’ in the bank 
and from moneys bequeathed to Robert E. Brown. We think the Federal 
‘tax is a charge or expense for which the estate is liable. We think the 
lower court was right in holding that such tax was a part of the ex- 
pense of administration and fell under said item 13 of the will. We 
think it was the clear intent of testator that the several legacies, other 
than the bequest to Robert E. Brown, should go to said legatees un- 
diminished by any taxes, including the Federal estate tax; that all 
charges and demands against the estate as a whole were to be paid from 
the cash ‘on deposit in open account in the First National Bank of 
Council Bluffs,’ and from ‘moneys hereinbefore bequeathed to my 
brother, Robert E. Brown.’ ’’ 


ERR EERE 


ERRONEOUS ENTRY IN PASSBOOK 


A rather unusual situation was presented in Hellmuth v. Bank & 
‘Trust Co. of Central California, 225 Pac. Rep. 771, a decision of the 
‘California District Court of Appeals. The action was brought by Mary 
M. Hellmuth to recover $2,000.01 which she claimed to have on deposit 
in the savings department of the defendant bank. The bank contended 
that the amount of the plaintiff’s deposit was only $1,100.01. The con- 
troversy centered about the question whether on a certain date the 
plaintiff had deposited $35 or $935. If the amount of her deposit on 
that date was only $35, then she had to her credit after the deposit the 
sum of $1,100.01. If, however, her deposit on that date amounted to 
-$935, she thereafter had to her credit the sum of $2,000.01. 
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According to the testimony of the receiving teller who received 
the deposit in question, he made an entry in the plaintiff’s passbook 
showing a deposit of $35, but made an error in writing in the total 
amount of the plaintiff’s deposit so that it appeared as $2,000.01 instead 
of $1,100.01. Later in the day, an examination of the deposit slip on 
which the teller had noted the deposit when receiving the money, 
revealed the error, and the account was transferred to the ledger upon 
the basis of a deposit of $35. A few days later the plaintiff was told 
about the error. She insisted that she had deposited the sum of $935. 
and showed her passbook to prove it. The book contained an entry 
of the sum of $935 as the deposit, and also an entry of $2,000.01 as 
the balance of the account. 

The teller admitted that the figures $2,000.01 had been written by 
him, but insisted that it had been done through error. He also testified 
that the figure 9 before the figures 35 had not been written by him, 
but had been placed there by some other person. The manager of the 
defendant’s savings department testified that he was familiar with the 
teller’s handwriting and the manner in which he formed his numerals. 
He was positive that the teller had made the figures 3 and 5, but was 
of the opinion that the teller had not written the figure 9. The manager 
further testified that at the close of business on the day of the deposit 
in question, there was no overplus of cash in his department. 

A handwriting expert after examining the passbook, and specimens 
of the handwriting of the teller and of the plaintiff’s husband, ex- 
pressed the opinion that the plaintiff’s husband wrote the figure 9 before 
the figures 35 in the passbook. One of the plaintiff’s witnesses was 
also a handwriting expert. He expressed the opinion that the figures 
935 and 2,000.01 in the plaintiff’s passbook ‘‘were made at the same 
time, by the same pen, same ink, and the same person.’’ The plaintiff’s 
husband also testified at the trial. He testified that he gave his wife 
the sum of $950 a few days prior to the date of the-disputed deposit, 
and insisted that the $935 alleged to have been deposited by his wife 
was a part of that sum. He failed to explain satisfactorily. where he 
procured the $950. 

The trial resulted in a judgment for the defendant, from which the 
plaintiff appealed. The question presented by the appeal was whether 
there was sufficient evidence to support the finding of the trial court 
that the plaintiff had not deposited the sum of $935, but had deposited 
the sum of $35 only. It was held that since there was a sharp conflict 
between the testimony given in behalf of the plaintiff and the testi- 
mony presented by the defendant, the rule that reviewing courts will 
not interfere with the findings of fact of the trial court, where there 
is a substantial conflict in the evidence, should be applied. Accordingly, 
the judgment was affirmed. 
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PRESENTMENT OF POSTDATED CHECK 


A postdated check need not be presented for payment on the day 
of its date. It is sufficient if the check is presented within a reasonable 
time thereafter. 

This point was decided by the United States Cireuit Court of Ap- 
peals in a recent case, re Philadelphia Life Insurance Company v. Hay- 
worth, 296 Fed. Rep. 339, under the following circumstances: 

On May 8, 1922, the holder of a life insurance policy gave to the 
defendant insurance company his check postdated June 6, 1922, to be 
used by the company to cover a premium on the policy, the time of 
payment of which had been extended to June 6. 

On June 7th, the insurance company deposited the check in its bank 
at Philadelphia by which it was forwarded to the drawee bank in 
Lexington, N. C. The check was returned by the drawee bank because 
of lack of funds. The insurance company wrote to the insured telling 
him that the check had been rejected and requesting that he remit the 
amount by a certain date. The insured, however, died before this letter 
was delivered. 

In this action by the beneficiary of the policy, it was held that the 
policy had lapsed because of the non-payment of the premium. It ap- 
peared that the insured had funds on deposit to meet the check on June 
6th, the day of its date. It was contended on behalf of the plaintiff 
that the check should have been presented on June 6th, under that sec- 
tion of the Negotiable Instruments Law, which provides: ‘‘Where the 
instrument is not payable on demand, presentment must be made on the 
day it falls due. Where it is payable on demand, presentment must be 
made within a reasonable time after its issue.’’ 

The court held that a check is a demand instrument, notwithstanding 
the fact that it is postdated and, therefore, may be presented for payment 
within a reasonable time after its date. In the opinion, the court said: 


‘*Section 192 of the Negotiable Instruments Act (section 3167, Con- 
solidated Statutes of North Carolina) says that ‘a check is a bill of ex- 
change drawn on a bank payable on demand.’ Instruments payable 
on demand may be presented within a reasonable time after their issue. 
Negotiable Instruments Law, §78 (Consolidated Statutes of North 
Carolina, § 3052). In this respect there is no difference between a post- 
dated check and any other. In either case it should be presented within 
a reasonable time after its issue, but the only effect of a failure to 
present within such time is to discharge the drawer from liability to the 
extent of the loss caused by the delay. Negotiable Instruments Act, 
§ 193 (Consolidated Statutes of North Carolina, § 3168). It goes with- 
out saying that in contemplation of law, the drawer has suffered no loss 
if the money has, in the meantime, by his voluntary act, been applied 
to some purpose other than that of paying the check. It will make no 
difference that in the result, it turns out that such application was un- 
wise on his part and that he would have been far better off had he used 
the money to pay the check instead of spending it otherwise.”’ 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK’S RIGHT TO REFUSE PAYMENT OF 
DRAFT ISSUED AGAINST LETTER OF 
CREDIT 


Maurice O’Meara Co. v. National Park Bank of New York, New York 
Supreme Court, Appellate Division, 205 N. Y. Supp. 199 


The defendant bank issued an irrevocable letter of credit cover- 
ing shipments of news print paper which was to test ‘‘11-12.”’ It 
was held that the bank was justified in refusing payment of drafts 
issued against the letter of credit in the absence of proof that the 
paper in payment for which the drafts were issued met the re- 
quired test. 


Action by the Maurice O’Meara Company against the National Park 
Bank of New York. From an order denying a motion for a summary 
judgment, plaintiff appeals. Order affirmed. 

Shearman & Sterling, of New York City (Carl A. Mead, of New 
York City, of counsel, and Philip W. Lowry, of New York City, on the 
brief), for appellant. 

Louis F. Doyle, of New York City (Archibald R. Watson, of New 
York City, of counsel, and John M. Harrington, of New York City, on 
the brief), for respondent. 


SMITH, J.—The plaintiff is suing upon a letter of credit which reads 
as follows: 


‘“‘The National Park Bank of New York. 
‘*October 28, 1920. 
‘Our Credit No. 14956. 

‘*Messrs. Roneoni & Millar, 49 Chambers St., New York City, N. Y.— 
Dear Sirs: In accordance with instructions received from the Sun- 
Herald Corporation, of this city, we open a confirmed or irrevocable 

NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition, 1924) § 579. 
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credit in your favor for account of themselves, in amount of $224,853.30, 
covering the shipment of 1,322 2/3 tons of news print paper in 723” and 
364” rolls to test 11-12, 32 Ibs., at 83 ¢. per pound net weight—delivery 
tc be made in December, 1920, and January, 1921. 

‘*Drafts under this credit are to be drawn at sight on this bank, and 
are to be accompanied by the following documents, of a character which 
must meet with our approval: 

‘‘Commercial invoice in triplicate. 

‘‘Weight returns. 

‘“Negotiable dock delivery order, actually carrying with it control of 
the goods. 

‘‘This is a confirmed or irrevocable credit, and will remain in force 
to and including February 15, 1921, subject to the conditions mentioned 
herein. 

‘When drawing drafts under this credit, or referring to it, please 
quote our number as above. 

‘Very truly yours, 
**R. Stuart, Assistant Cashier. (R. C.)’’ 


The plaintiff is the assignee of the party for whom the above letter 
of credit was procured, and is also the party who furnished the paper 
in question. The plaintiff’s assignor presented drafts for a certain 
quantity of paper, accompanied by documents which it is claimed com- 
plied with the requirements of the letter of credit. The defendant re- 
fused to pay the drafts, on the ground that the documents presented 
were not satisfactory; that is, did not meet with its approval. The 
separate defenses of the defendant set up these reasons for declining 
to pay the drafts and are substantially as follows: First, that the let- 
ter of credit in so many words provides that the paper should test 11-12, 
which it claims means that evidence of such a test should be furnished ; 
second, that the documents which must be presented must show that 
the paper was of such a test, in order to meet with its approval. An 
examination of the documents claimed by the plaintiff to have been pre- 
sented to the defendant nowhere shows that the paper proposed to be 
delivered met the test required by the letter of credit. The first ‘‘com- 
mercial invoice’’ presented by the plaintiff’s assignor has, among other 
things, the words ‘‘in test 11/12-32.’’ With this commercial invoice 
was presented an affidavit of the assistant treasurer of the plaintiff, 
who swore that he had tested a sample of the paper covered by the in- 
voice and that it tested 12 pounds to 32 pounds. The defendant, having 
received information that the paper tendered was not of the required 
test, declined to accept the documents tendered, on the ground that 
they did not meet with their approval. 

It would seem, not only that the letter of credit was against docu- 
ments to be presented, but that there should be reasonable proof that 
the paper tendered met the required test, and, further, that the wording 
of the letter of credit would permit the defendant to decline to accept 
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the drafts, if the documents presented were not satisfactory to it. It 
further appears, as justifying the attitude of the defendant in declar- 
ing that the documents were not satisfactory, that the plaintiff and 
defendant agreed that tests of samples of the paper tendered should 
be made by a testing company, and that the result of that test was that 
the paper did not meet the requirements of the letter of credit. 

The order appealed from should be affirmed, with $100 costs and dis- 
bursements. 

Order filed. All concur. 


PAYMENT OF CORPORATION’S CHECK TO 
TREASURER AFTER RECEIPT OF STOP- 
PAYMENT ORDER 


Cardo Drug Co., Inc. v. Chatham & Phenix National Bank, New York 
Supreme Court, Appellate Division, 204 N. Y. Supp. 13 


The defendant bank paid a check of the plaintiff corporation 
payable to bearer after the bank had received an order to stop pay- 
ment. The plaintiff brought this action to recover the amount of the 
check, and moved for summary judgment. In opposition to the 
motion, the bank filed affidavits alleging facts tending to show that 
the plaintiff’s treasurer, who cashed the check, impliedly withdrew 
the stop-payment order, that the proceeds of the check might have 
been applied to a debt due from the plaintiff to the treasurer, and 
that the action was a result of internal dissension in the plaintiff cor- 
poration. It was held that the allegations in the affidavits were such 
as to raise issues calling for a trial, and that the motion for summary 
judgment should, therefore, be denied. 


Kaye, MeDavitt & Scholer, of New York City (Harold L. Fierman, 
of New York City, of counsel), for appellant. 

O’Connor & Donnellan, of New York City (John W. Clancy, of 
New York City, of counsel), for respondent. 


MARTIN, J.—The complaint alleges that on or about April 1, 1923, 
the plaintiff, having on deposit with the defendant bank the sum of 
$4,026.48, demanded same from defendant, and that it refused to pay. 
In addition to the denials, the answer sets forth an affirmative defense 
to the effect that on or about May 1, 1922, defendant paid plaintiff’s 
check in the sum of $4,000, when presented by plaintiff’s treasurer, 


NOTE—fFor similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1205. 
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Charles Field. The check was drawn by plaintiff upon defendant in 
accordance with the corporate resolution filed with the bank. The 
balance of the account, $26.48, the defendant offers to return. 

The affidavits in support of the application state that the check 
No. 6,712 was made to the order of bearer, and that a stop-payment 
had been filed with the bank and acknowledged by it to plaintiff. In 
one of the affidavits filed by plaintiff, verified by Charles H. Steinberg, 
who does not appear to have been an officer of the corporation, refer- 
ence is made to an alleged conversation between Field, plaintiff’s 
treasurer, who cashed the check, and the assistant manager of the 
bank. The affidavit is based upon information asserted to have been 
obtained from defendant’s manager, French. But the affiant appears 
to have had no personal knowledge of the matters referred to, which 
are to the effect that, when the check was presented, payment of it was 
refused by the teller, apparently upon the stop-payment order, until 
defendant’s assistant manager, Clancy, directed its payment. Another 
affidavit filed for plaintiff was verified by Abraham H. Steinberg. A 
considerable portion of it relates to matters which were manifestly not 
within his personal knowledge. The averments made by both of these 
affiants are contradicted by those in affidavits filed on behalf of 
defendant. 

Much was made of the fact that Field had first indorsed the check 
in the name of the corporation, but thereafter secured the money on his 
personal indorsement, striking out the corporate name on the back of 
the instrument. On behalf of defendant this is explained by the aver- 
ment to the effect that the paying teller requested the check be indorsed 
by the person receiving the money, the bearer, according to the cus- 
tomary rule. At Special Term the court was of the opinion that sum- 
mary judgment should be directed for plaintiff, on the ground that 
facts were not shown to justify payment by the bank after the receipt 
of a notice to stop payment. Thereafter a notice for reargument was 
made, the affidavit of Field, plaintiff’s treasurer, then being filed for 
defendant; it being averred that his affidavit was not procurable for 
use on the argument of the motion. 

The affidavits in opposition to the motion, including those used on 
the reargument, indicate that the resolutions referred to authorized 
the bank to pay checks when drawn as this one was, including checks 
made payable to cash or bearer, or to the individual order of ‘‘the 
officer signing said checks’’; that the treasurer, Field, had checks in 
his possession signed by the president, so that’ the treasurer might 
affix his signature and procure such moneys as might be required in 
the business of the company; that Field was the only officer of the 
corporation well known to the bank, and known by it to be its treasurer 
and chief financial officer, who frequently cashed checks on plaintiff’s 
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account; that from the entire situation an inference might reasonably 
be drawn that Field impliedly withdrew the stop-payment order; 
that the corporation was indebted to Field, and the proceeds of the 
checks may have been applied to its benefit and account, so that there 
would be no damages, in any event; that, while the corporation was 
ostensibly in the drug business, it was actually engaged in the busi- 
ness of purchasing and selling intoxicating liquor, and that this action 
is a result of internal dissension. These averments seem to leave no 
doubt that there are issues which call for a trial. Gravenhorst v. 
Zimmerman, 236 N. Y. 22, 139 N. E. 766. 

The judgment and order upon which the same was entered should, 
therefore, be reversed, with costs, and the motion for summary judg- 
ment denied, with $10 costs. The appeal from the order denying the 
motion for reargument is dismissed. 

Order filed. All coneur. 


DIRECTORS LIABLE ON NOTES GIVEN TO 
ENABLE BANK TO COMPLY WITH 
STATUTORY REQUIREMENT 


New v. Page, Court of Appeals of Maryland, 125 Atl. Rep. 403 


The directors of the Lafayette Bank of Baltimore gave their 
promissory notes in part payment for 5,000 shares of stock in the 
bank and paid the balance in cash. This was done in order that 
the entire amount of the bank’s authorized capital might be paid 
within a year after its organization as required by law. A certificate 
for the stock was issued in the name of one of the directors. There- 
after, when sued upon the notes by the receiver of the bank, certain 
of the directors contended that the notes were not supported by 
any consideration since they were given for the accommodation of 
the bank, with the understanding that they were to be paid out 
of the proceeds of future sales of the stock for which they were 
ostensibly given but for which the directors were not to be regarded 
as actual subscribers. It was held that the receiver was entitled 
to recover for the reason that there was a substantial consideration 
for the defendants’ notes to the bank in the actual issuance of the 
stock for which the notes were given and in the preexisting interest 
of the defendants as stockholders and directors in the object achieved 
thereby. 


Three actions by George W. Page, receiver of the Lafayette Bank, 
against Henry F. New, E. Edgar Thompson, and William P. Rausch, 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 283. 
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respectively. Judgment for plaintiff in each action, and each defendant 
appeals. Judgment affirmed. 
Wm. Pinkney Whyte, Jr., of Baltimore (Francis L. Klemm, of 
Baltimore, on the brief), for appellants. 
Samuel J. Fisher and Morton P. Fisher, both of Baltimore, for 
appellee. 


URNER, J. Three cases have been consolidated for the purposes of 
this appeal. In the suits as separately tried judgments were recovered 
by the receiver of the Lafayette Bank of Baltimore upon individual 
promissory notes for $1,500 each, payable to its order, made. by the 
respective appellants. Upon one of the notes a bank deposit of the 
maker to the amount of $392.90 had been credited. The appellants 
were three of the twelve directors of the bank. The notes were given 
in pursuance of a plan for the directors to finance the subscription and 
payment for the previously unissued portion of the capital stock of 
the bank, in order that the entire amount of its authorized capital 
might be paid within a year after its organization as required by law. 
Code, art. 11, § 20. It was necessary that the stock should be sold for 
$12 per share, so as to yield $10 for its par value and $2 for surplus, 
and, as there were 5,000 shares to be subscribed and paid for, the 
total amount to be received by the bank was $60,000. The twelve 
directors borrowed $50,000 from the Farmers’ & Merchants’ Bank of 
Baltimore on a promissory note made by them in their individual 
capacities, with the agreement that $8,000 of the amount should be 
immediately repaid. The check of the Farmers’ & Merchants’ Bank 
to the directors for the $50,000 loaned was deposited in the Lafayette 
Bank, and after $8,000 had been paid to the former bank in accord- 
ance with the agreement, the balance was applied in partial payment 
for the 5,000 shares of stock for the purchase of which the money was 
borrowed. For the payment of the remaining $18,000 of the purchase 
price of the stock each of the twelve directors gave the Lafayette Bank 
his promissory note for $1,500. The certificate for the stock was issued 
in the name of J. Shorb Neale, one of the directors, and was pledged as 
collateral security for the note to the Farmers’ & Merchants’ Bank. 
An entry on the books of the Lafayette Bank shows that the payment 
of the stock was credited as having been made by J. Shorb Neale ‘‘et al.,’’ 
and the proof is conclusive that all of the directors participated equally 
in the subscription. Subsequently the appellee, who is the state bank 
commissioner, became receiver of the Lafayette Bank under the decree 
of the circuit court of Baltimore City, and the appellants having 
refused to pay their notes for $1,500 each, given to the bank under the 
circumstances described, the suits which have resulted in the judg- 
ments appealed from were instituted. 
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The only exception in the record was taken in each case, because 
the trial court declined to instruct itself, sitting as a jury, that there 
was no evidence of any consideration for the promissory note which 
was the subject of the suit, and that the verdict should be for the 
defendants. 

It is contended on behalf of the appellants that the notes in question 
were given simply for the accommodation of the Lafayette Bank, in 
order that its operations might be continued and with the understand- 
ing that they were to be paid out of the proceeds of the future sales of 
the stock for which they were ostensibly accepted in payment but for 
which the appellants and the other directors were not to be regarded 
as actual subscribers. The transaction is said to have been designed 
to enable the bank to nominally comply with the law, and the notice of 
the bank commissioner, as to the full subscription and payment for 
its capital stock. It is argued that the notes sued on were not only 
without consideration, but were illegal as part of a plan to mislead 
th: bank commissioner into the belief that the requirements of the law 
had been fulfilled. 

The appellants’ notes to the Lafayette Bank were unquestionably 
executed with the intention that they should be paid out of the pro- 
ceeds of subsequent sales of the stock for which they were given, and 
with the expectation that they would consequently not have to be paid 
by the respective makers. But they were delivered to the bank in 
part payment for shares of stock which it thereupon actually issued, 
and which represented a substantial interest in the assets of the cor- 
poration. There was no concealment in the method by which the sub- 
scription and the payment for the stock were accomplished. The 
nature of the transaction is disclosed by entries on the bank’s records. 
While no formal application for the stock appears to have been signed, 
and the certificate was issued in the name of only one of the directors, 
who was president of the bank, the payments and notes received for 
the shares were credited in an account which indicated that the stock 
was held for the common interest of those contributing to its purchase. 
It was proved that the certifiacte was issued in Mr. Neale’s name alone 
to facilitate transfers as resales of the stock were negotiated. The pay- 
ment of $42,000 to the bank on account of the stock purchase was 
certainly not fictitious, and the accompanying delivery of the notes 
which represented the remaining $18,000 of the purchase price was no 
less real and effectual. The record wholly fails to show that the appel- 
lants gave the notes with any intent to deceive. They acted in evident. 
good faith, in order to provide for the continued existence of the cor- 
poration in which they were already interested as stockholders and 
directors. It was their own as well as the corporate interest which 
they were thus promoting. 
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It has been decided in a number of cases that notes or other obliga- 
tions given by persons financially interested in a bank, to make good a 
depletion of its capital or assets, are based upon sufficient consideration. 
Decisions to that effect are cited in a note to State ex rel. Lattanner v. 
Hills, 94 Ohio St. 171, 113 N. E. 1045, in L. R. A. 1917B, 688. The 
individual interest which the persons assuming the liabilities have in 
the bank, and the benefit resulting to themselves from the promotion 
of its financial welfare and the continuance of its operations, constitute 
an adequate consideration for the agreement sought to be enforced. 8 
C. J. 230. 

In Union Bank of Brooklyn v. Sullivan, 214 N. Y. 332, 108 N. E. 558, 
the suit was on a note given to the bank by directors and stockholders to 
avoid a reduction of its surplus, which would otherwise have been neces- 
sary because of the presence of a worthless note of large amount among 
its assets. In discussing the defense that the note was without con- 
sideration the court said: 


‘‘They gave their note and the bank’s surplus was not depleted. Thus 
a contract was made upon a sufficient consideration between the maker 
and indorsers of the note on the one hand and the bank, a body cor- 
porate, on the other. Certainly those who became liable on the note 
secured a distinct benefit which accrued directly from the contract. 
Each share of stock which they held represented an aliquot part of the 
bank’s assets and whatever increased the assets benefited the holders 
of the stock.’’ 


The Supreme Court of Pennsylvania, in State Bank of Pittsburgh v. 
Kirk, 216 Pa. 452, 65 Atl. 932, held that directors of a bank who gave it 
their notes, on account of an impairment of its capital resulting from 
bad loans, with the understanding that the notes were to be paid out 
of the profits of the bank’s business, were not entitled, upon the theory 
of a want of consideration, to resist a recovery on the notes by a receiver 
subsequently appointed. ‘ 

In the present case the liabilities of the appellants were contracted, 
not merely because of their existing interest as stockholders and direc- 
tors of the bank, but also in consideration of the issuance of 5,000 shares 
of its capital stock for their use and disposition. 

If, as the appellants contend, the transaction was unreal so far as 
any contractual liability to the bank on their part was concerned, it 
nevertheless accomplished its practical purpose of satisfying the re- 
quirements of the law, and of thus authorizing the bank to continue 
in business. In view of that purpose and result, the principle of estoppel 
might be sufficient to preclude the present defense. Lyons v. Benney, 
230 Pa. 117, 79 Atl. 250, 34 L. R. A. (N. 8.) 105, and note; Federal 
Reserve Bank v. Crothers (C. C. A.) 289 Fed. 777; Lyons v. West- 
water, 181 Fed. 681, 104 C. C. A. 663; Skagit State Bank v. Moody, 86 
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Wash. 286, 150 Pac. 425, L. R. A. 1916A, 1215, and note. But we rest 
our decision on the ground that there was a substantial consideration 
for the appellants’ notes to the bank in the actual issuance of the stock 
for which the notes were given and accepted, and in the preexisting 
interest of the appellants as stockholders and directors in the object 
thereby achieved. 

The case of Rankin v. City National Bank, 208 U. S. 541, 28 Sup. Ct. 
346, 52 L. Ed. 610, which the appellants cite, upon the theory that 
their notes were not real but only ostensible promises of payment to 
the bank, is not sufficiently analogous to support their contention. That 
was an unsuccessful suit by a receiver of an insolvent bank to recover 
the amount of an apparent deposit, in its name, in another bank, which 
was the result of a mere bookkeeping device, and represented no value 
received or interest served on behalf of the defendant. There is a wide 
difference between the issue there decided and the one presented by 
this record. The other cases cited by the appellants are likewise dis- 
tinguishable from the case at bar on the controlling facts. It is a real 
and not a fictitious consideration upon which the notes in suit are based, 
and the failure to realize the expectation that they would be paid with 
money produced by resales of the stock for which they were given 
could not justify us in refusing to give them effect according to their 
terms. 

The court below, in our opinion, was right in declining to direct 
verdicts for the defendants on the ground that there was no considera- 
tion for the notes on which they were sued. 

Judgments affirmed, with costs. 


PLAINTIFF IN ACTION ON NOTE PROCURED 
BY FRAUD OBLIGED TO PROVE HIM- 
SELF BONA FIDE HOLDER 


Stephenson v. Perry, Supreme Court of Nebraska, 199 N. W. Rep. 499 


The defendant executed a promissory note which was subse- 
quently indorsed by the payee and turned over to the Patriot 
Motors Company. It appeared that the note was procured by fraud 
and that the motors company was chargeable with knowledge of the 
fraud. Thereafter fourteen business men loaned a sum of money 
to the motors company on condition that the latter would give 
satisfactory collateral security. Among the securities furnished by 
the company was the defendant’s note. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 509. 








740 THE BANKING LAW JOURNAL 


The plaintiff acted as the representative of the fourteen men in 
the transaction, and the note was delivered to him. Subsequently 
he brought an action on the note for the benefit of the fourteen men. 
the defendant offered evidence tending to prove that there was fraud 
in the inception of the note. The plaintiff was then obliged to 
show that he was a bona fide holder of the note. In order to do this 
he testified that he had no knowledge of any infirmities in the note, 
and called one of the fourteen men who also testified that he had no 
knowledge of any defects therein. 

It was held that it was incumbent upon the plaintiff to show 
that all of the persons for whom he was acting were without notice 
of fraud in the inception of the note. As he failed to do so he was 
not entitled to recover. 


Action by Elmer B. Stephenson, trustee, against Glenn Perry and 
others. From a judgment for defendants, plaintiff appeals. Affirmed. 


Fted C. Foster, O. K. Perrin, and 8S. M. Kier, all of Lincoln, for 
appellant. 

Tyrrell & Westover, of Lincoln, and W. A. Robertson, of Platts- 
mouth, for appellees. 

Heard before MORRISSEY, C. J., and LETTON, ROSE, DAY, 
and GOOD, JJ. 


DAY, J. This action was brought in the name of Elmer B. Stephen- 
son, trustee, upon a promissory note against Glenn Perry, maker of 
the note, and the Standard Securities Corporation, payee and indorser, 
defendants. The last-named defendant made no appearance, and judg- 
ment was rendered against it for the full amount due upon the note. 
Upon the issues joined between the plaintiff and Perry, who will be 
hereinafter referred to as defendant there was a verdict and judgment 
for the defendant. Plaintiff appeals. 

The petition, in the main, is in the usual form in actions of this 
character. The plaintiff alleged that he brought the action as trustee 
of an express trust on behalf of 14 persons, whose names are attached 
to an exhibit which is made a part of the petition. The defendant 
pleaded fraud in the inception of the note; failure of consideration; 
and also that the plaintiff was not a holder in good faith in the usual 
course of business. 

At this point it may not be amiss to set out some of the salient 
facts pertaining to this transaction. It appears that the Standard 
Securities Corporation was engaged, among other things, in selling 
stock in corporations. The Patriot Motors Company was an industrial 
corporation, operating an extensive plant at Havelock near the city of 
Lincoln. The president of the Standard Securities Corporation was 
vice-president of the Patriot Motors Company. The former corpora- 
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tion was selling stock of the latter corporation as its agent. On June 4, 
1920, the Standard Securities Corporation sold to the defendant ten 
shares of stock in the Patriot Motors Company, and in payment there- 
for took the defendant’s note for $1,000 due in six months after date, 
and drawing interest at 7 per cent. from date until paid. This note 
forms the basis of the present action. A short while thereafter the 
note was indorsed by the Standard Securities Corporation and turned 
over to the Patriot Motors Company. The president of the latter 
company testified that the note was given for stock in the Patriot 
Motors Company. The shares of stock were never delivered to the de- 
fendant. Some suggestion is made in the testimony that the shares of 
stock were being held as security for the note. There is ample testimony 
in the record to sustain the claim of the defendant that the note was 
obtained by fraud. It is also clear that the Patriot Motors Company 
was chargeable with knowledge of the fraud in the procuring of the 
note. The record shows that it had been the custom of the Patriot 
Motors Company to discount its commercial paper at the banks in 
Lincoln for the purpose of securing ready money to conduct its business. 
For some time prior to August 1, 1920, the Patriot Motors Company 
had been unable to secure discounts at the banks, and it became very 
much in need of ready money to carry on its operations. Its business 
affairs became the subject of considerable comment. The Chamber of 
Commerce of Lincoln had considered the subject with a view of work- 
ing out some scheme to financially assist the company. Finally the 
fourteen business men for whose benefit this action is brought agreed 
to loan to the Patriot Motors Company $38,000 on condition that the 
company would give satisfactory collateral security. This sum was 
contributed in unequal amounts, the lowest amount contributed by any 
one person being $1,000 and the highest $10,000. For the purpose of 
convenience the fourteen men selected the plaintiff to look after the de- 
tails of the loan and the securities. The plaintiff examined the plant, 
and to some extent went over the affairs of the company. On August 3, 
1920, the Patriot Motors Company turned over to the plaintiff as col- 
lateral security for the money to be advanced certain securities ag- 
gregating in face value $50,444.80. Among the notes turned over to the 
plaintiff was the note in question. Shortly thereafter the plaintiff paid 
to the Patriot Motors Company sums of money aggregating $39,398.40. 
There is nothing in the record to show that the Patriot Motors Company 
executed any note to the plaintiff evidencing this indebtedness. The 
record shows that the plaintiff received from the business men $38,000. 
No explanation is made how he came to advance a larger sum than he 
had received. The evidence refers to the plaintiff as ‘‘trustee.’’ Whether 
he was a ‘‘trustee’’ within the usual meaning of that term we think 
may well be doubted. From the evidence it may well be inferred that 
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he was merely an agent for the parties in looking after the details of 
the business. 

The important question presented by the record is whether the 
plaintiff was a bona fide holder of the note for value in the usual course 
of business. The note was indorsed by the Patriot Motors Company; 
upon its face it was a negotiable instrument; and at the time it was 
turned over to the plaintiff it was not due. The rule is settled that— 


‘‘Where a negotiable promissory note is indorsed and transferred 
before due, as collateral security for a loan of money then made, the 
pledgee without notice is a holder for value.’’ Connecticut Trust & 
Safe Deposit Co. v. Fletcher, 61 Neb. 166, 85 N. W. 59. 


Upon the trial the defendant introduced testimony tending to prove 
that there was fraud in the inception of ‘the note. It was incumbent 
upon the plaintiff, therefore in making out his case to show that he was 
a bona fide holder. The rule is well settled that where fraud in the in- 
ception of a note is pleaded as a defense, and proof has been offered 
sufficient to make out a prima facie case, in an action by an indorsee 
against the maker the burden is on the plaintiff to show that he is a 
bona fide holder. Central Nat. Bank v. Ericson, 92 Neb. 396, 138 N. W. 
563; Ostenberg v. Kavka, 95 Neb. 314, 145 N. W. 713; Auld v. Walker, 
107 Neb. 676, 186 N. W. 1008. 

Our statute provides, as follows: 


Every holder is deemed prima facie to be a holder in due course, but 
when it is shown that the title of any person who has negotiated the in- 
strument was defective, the burden is on the holder to prove that he or 
some person under whom he claims acquired the title as a holder in due 
course.’’ Comp. St. 1922, § 4670. 


The statute also provides: 


‘‘A holder in due course is a holder who has taken the instrument 
under the following conditions: 

‘First, That it is complete and regular upon its face; 

‘‘Second, That he became the holder of it before it was overdue and 
without notice that it had been previously dishonored if such was the 
fact ; 

‘‘Third, That he took it in good faith and for value; 

‘‘Fourth, That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ Comp. St. 1922, § 4663. 


Did the plaintiff’s proof show that at the time he took the note he 
had no notice of infirmities existing against it? The plaintiff testified 
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that he had no knowledge of the circumstances of the making of the note 
or the consideration therefor. He also called one of the fourteen men, 
who testified that he had no knowledge of any infirmities against the 
note. It is clear from the plaintiff’s petition that he was demanding a 
single judgment for the amount of the note in favor of himself as 
trustee, but for the benefit of all the persons for whom he assumes to 
act, either as trustee or agent. To do this it was incumbent upon him 
to show that all of the persons for whom he assumed to act were without 
notice of fraud in the inception of the note. This he did not do. Au- 
thorities are not wanting to support the rule that the party holding the 
legal title to a note or instrument may sue on it, though he be an agent 
or trustee and liable to account to others for the proceeds of the re- 
covery, but in such case any defenses which exist against the party 
beneficially interested may be interposed. Cottle v. Cole & Cole, 20 
Iowa, 481. It would seem to logically follow that where fraud in the 
inception of the note was pleaded, under the practice in this state in an 
action brought by an agent for the benefit of another, it should be shown 
that the party beneficially interested did not know of the infirmities 
against the note. 

The plaintiff complains of the giving of instruction No. 4 by the 
court. In substance this instruction told the jury that the burden of 
proof was on the plaintiff to satisfy them that he received the note in 
question without notice or knowledge of any fraud upon the defendant 
in the procuring of the note, and that the same is true of at least one 
of the parties whom he represented. The plaintiff now argues that this 
instruction imposed upon him a greater burden than the law requires. 
Under the plaintiff’s theory of the case as disclosed by his petition, and 
the facts proved, we are of the view that the instruction was too re- 
strictive, and that it should have required the plaintiff to show that 
all of the parties for whose benefit the action was brought had no notice 
of the fraud in the inception of the note. The plaintiff cannot complain 
of this error. Under the record a peremptory instruction should have 
been given for the defendant because the plaintiff had failed to show 
that all of the parties interested had no notice of fraud in the inception 
of the note. 

Complaint is made as to the giving of other instructions, but, fairly 
construed, we think there was no error in giving them. 

In this discussion we have omitted any reference as to whether the 
facts as shown by the record were sufficient to submit to the jury the 
question of plaintiff’s knowledge of fraud in the inception of the note. 

From an examination of the entire record, we find no prejudicial 
error, and the judgment is, therefore, 

Affirmed. 
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HOLDER IN DUE COURSE CANNOT RECOVER 
ON INSTRUMENT DECLARED VOID 
BY STATUTE 


Elkin Henson Grain Co. v. White, Supreme Court of Mississippi, 98 So. 
Rep. 531 


A Mississippi statute provides that all notes or securities given 
for the purchase price of intoxicating liquor shall be void. Under 
this statute a holder in due course cannot recover on a check given 
for the purchase price of intoxicating liquor. The effect of the 
statute has not been changed by the adoption of the Negotiable In- 
struments Law. 


Suit in justice court by the Elkin Henson Grain Company against 
T. J. White and another. From a default judgment, defendant White 
appealed to the circuit court. From a directed verdict in that court, 
plaintiff appeals. Affirmed. 

W. C. Sams, of Meridian, for appellant. 

F. V. Brahan, of Meridian, for appellee. 


COOK, J. The appellant, Elkin Henson Grain Company, instituted 
this suit in a justice court against W. 8. Whitehead, as payee and in- 
dorser, and against T. J. White as maker, of a certain check for the 
sum of $55, of which it had become the holder in due course, and which 
had been dishonored upon presentation for payment. There was a 
judgment by default against both defendants, and from this judgment 
T. J. White, the maker of the check, prosecuted an appeal to this circuit 
court. At the trial in the cireuit court the plaintiff offered evidence 
to establish the fact that it had acquired the check from the payee 
thereof in due course of trade, and that it had no notice of any defect 
or infirmity in said check, and no knowledge of any defense of the 
maker thereof as against the payee and indorser. The defendant, T. J. 
White, testified that the check was given for the purchase of a quantity 
of whisky. This #éstimony was undisputed, and at the conclusion of all 
the testimony the court granted an instruction to the jury to return a 
verdict for the defendant, and, from this verdict and the judgment 
entered thereon, this appeal was prosecuted. 

Section 2085, Hemingway’s Code, provides that, 

“‘If any person shall trust or give credit to another for intoxicating 
liquor sold, he shall lose the debt, and be forever disabled from recover- 








NOTE—fFor similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 289. 
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ing the same or any part thereof; and all notes or securities given 
therefor, under whatever pretense, shall be void.’’ 


It is undisputed that the check here involved was given for the pur- 
chase price of whisky, and the only question to be determined is whether, 
in view of the provisions of the Negotiable Instruments Law, payment 
of such a check can be successfully defended by the maker thereof, when 
it is owned and held by an innocent purchaser for value without notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it. As we understand the contention of the appellant it is, 
first, that a check given for the purchase price of whisky does not come 
within the provisions of section 2085, Hemingway’s Code, and second, 
that this section of the Code has been superseded and repealed by the 
Negotiable Instruments Law (chapter 244, Laws of 1916). 

The contention of appellant that the sale of the whisky was a cash 
sale, and consequently that the check given as a payment therefor is 
not rendered invalid by reason of the provisions of section 2085 of 
Hemingway’s Code, cannot be maintained. This section provides that 
all notes or securities given for the purchase price of intoxicants, under 
whatever pretense, shall be void. Under the provisions of the Negotiable 
Instruments Law a check is simply a bill of exchange drawn on a bank 
payable on demand. Unfortunately a check is not always the equivalent 
of cash, and until it has been paid by the bank on which it is drawn it 
would come within the meaning of the term ‘‘securities given for the 
debt.”’ 

The next point for consideration is whether section 2085, Heming- 
way’s Code, has been superseded or repealed by the Negotiable Instru- 
ments Law; and, if not, does the illegality of this check constitute a 
real defense under the Negotiable Instruments Law? 

Section 55 of the Negotiable Instruments Law (section 2633, Hem- 
ingway’s Code), provides: 


‘‘The title of a person who negotiates an instrument is defective 
within the meaning of this act when he obtained the instrument, or 
any signature thereto, by fraud, duress, or force and fear, or other 
unlawful means, or for an illegal consideration, or when he negotiates 
it in breach of faith, or under such circumstances as amount to fraud.’’ 


Section 52, Negotiable Instruments Law. (section 2630, Hemingway’s 
Code), provides that a holder in due coures is one who has taken an 
instrument, complete and regular on its face before it was overdue, in 
good faith and for value, without notice of its previous dishonor, and 
without notice of any infirmity in the instrument or defect in the title 
of the person negotiating it. : 

Section 57 of the act (section 2635, Hemingway’s Code), provides 
that ‘‘a holder in due course holds the instrument free from any defect 
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of title of prior parties, and free from defenses available to prior parties 
among themselves, and may enforce payment of the instrument for the 
full amount thereof against all parties liable thereon,’’ while section 
197 of the act provides that, ‘‘all laws and parts of laws inconsistent 
with this act are hereby repealed.’’ 

The statute making all notes and securities given for the purchase 
price of intoxicating liquors void is founded upon what the Legislature 
for many years deemed to be sound public policy, and we do not think 
it was the intention to legalize such debts by the passage of the Nego- 
tiable Instruments Act. In the passage of this act the Legislature was 
dealing with the matter of negotiability of paper which might be placed 
on the market and enforced in the courts, and it was never intended 
to inject life into written instruments that by law were null and void, 
and viewed in this light there is nothing in the provisions of this act 
so inconsistent with section 2085 of Hemingway’s Code as to effect its 
repeal . This section is not repealed by the Negotiable Instruments Act 
expressly or by necessary implication. Repeals of statutes by implica- 
tion are not favored, and the courts will not extend the doctrine of 
imphed repeals further than the evident purpose of the later legislation 
requires and the act here involved should be read in view of its purpose, 
and not as intending to repeal other statutes passed in the exercise of 
the police power of the state to suppress crime. - 

The general rule is that illegality of consideration is no defense to 
an instrument in the hands of a holder in due course, but to this rule 
there is one well-established exception, and that is, when a statute, 
expressly or by necessary implication, declares the instrument absolutely 
void, it aequires no validity by its transfer to an innocent holder for 
value. 

Mr. Daniel, in his work on Negotiable Instruments, § 197, says: 


‘*'Phe bona fide holder for value, who has received the paper in the 
usual course of business, is unaffected by the fact that it originated in 
an illegal consideration, without any distinction between cases of 
illegality founded in moral crime or turpitude, wheih are termed mala 
in se, and those founded in positive statutory prohibition which are 
termed mala prohibita. The law extends this peculiar protection to 
negotiable instruments, because it would seriously embarrass mereantile 
transactions to expose the trader to the consequences of having the bill 
or note passed to him impeached for some covert defect. ‘There is, 
however, one exception to this rule: That, when a statutc, expressly 
or by necessary implication, declares the instrument absolutely void, it 
gathers no vitality by its circulation in respect to the parties execut- 
ing it.’’ 


” This doctrine was also recognized and applied in the cases of Salt- 
marsh v. Tuthill, 13 Ala. 390; Hanover National Bank v. Johnson, 90 
Ala. 552, 8 South. 42; Ala. National Bank v. Parker & Co., 146 Ala. 
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516, 4 South. 987, and 153 Ala. 597, 45 South. 161; Bluthenthal & 
Bickart v. City of Columbia, 175 Ala. 402, 57 South. 814; Whitehead v. 
Coker, 16 Ala. App. 165, 76 South. 484. 

In the case of Sondheim vy. Gilbert, 117 Ind. 71, 18 N. E. 687, 5 
l.. R. A. 432, Am. St. Rep. 23, the court said: 


‘‘In order, therefore, to uphold a judgment which invalidates com- 
mercial paper in the hands of innocent holders, such as plaintiffs are 
conceded to be, it is essential that a statute should be shown governing 
the case, which in direct terms declares that transactions such as those 
here involved are unlawful and that notes given under the cireumstances 
exhibited by the facts in this ease are absolutely void. 

‘‘The principle may be considered as well established, that when 
a statute in express terms pronounces contracts, notes, bills, securities 
and the like, resulting from or growing out of wagering or gambling 
transactions, which are prohibited by statute, absolutely void, no re- 
covery ean be had thereon, and the doctrine that transactions which a 
statute in direct terms declares to be unlawful, cannot acquire validity 
by the transfer of commercial paper based thereon, which is also under 
direet legislative denunciation, is fully supported by authority: * * * 
In such a ease the note will be declared void in the hands of an innocent 
holder, in pursuance of the peremptory words of a statute which em- 
braces in its terms the contract or obligation under consideration. * * * 

‘*The authorities justify the statement that a defendant may insist 
upon the illegality of the contract or consideration, notwithstanding the 
note is in the hands of an innocent holder for value, in all those cases 
in which he can point to an express declaration of the Legislature that 
the illegality insisted upon shall make the security, whether contract, 
bill or note, void. But, unless the Legislature has so declared, then, 
no matter how illegal or immoral the consideration may be, a com- 
mercial note in the hands of an innocent holder for value will be held 
valid and enforceable.’ 


In the ease of Farmers’ & Growers’ Bank of Lonisville v. Unser, 
13 Ky. Law Rep. 966, the court said: 


‘*The whole current of authority is that the obligor may insist upon 
the illegality of the contract or consideration, notwithstanding the note 
is in the hands of an innocent holder for value, in all those cases in 
which he ean point to an express declaration of the Legislature that 
such illegality makes the contraet void.’’ 


See, also, the cases of Alexander vy. Hazelrigg, 123 Ky. 677, 97 S. W. 
353, 29 Ky. Law Rep. 1212; Lawson v. First Nat. Bank, 102 S. W. 324, 
31 Ky. Law Rep. 318; Twentieth Street Bank v. Jacobs, 74 W. Va. 525, 
82 8. E. 320, Ann. Cas. 1917D, 695; and also Brannon’s Negotiable Law, 
pp. 184-186, and authorities there cited. 

There is authority for the view that illegality ceases to be a defense 
under the Negotiable Instruments Law unless made so by a subsequent 
statute, and that statutes previously in foree declaring void instruments 
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of title of prior parties, and free from defenses available to prior parties 
among themselves, and may enforce payment of the instrument for the 
full amount thereof against all parties liable thereon,’’ while section 
197 of the act provides that, ‘‘all laws and parts of laws inconsistent 
with this act are hereby repealed.’’ 

The statute making all notes and securities given for the purchase 
price of intoxicating liquors void is founded upon what the Legislature 
for many years deemed to be sound public policy, and we do not think 
it was the intention to legalize such debts by the passage of the Nego- 
tiable Instruments Act. In the passage of this act the Legislature was 
dealing with the matter of negotiability of paper which might be placed 
on the market and enforced in the courts, and it was never intended 
to inject life into written instruments that by law were null and void, 
and viewed in this light there is nothing in the provisions of this act 
so inconsistent with section 2085 of Hemingway’s Code as to effect its 
repeal . This section is not repealed by the Negotiable Instruments Act 
expressly or by necessary implication. Repeals of statutes by implica- 
tion are not favored, and the courts will not extend the doctrine of 
implied repeals further than the evident purpose of the later legislation 
requires and the act here involved should be read in view of its purpose, 
and not as intending to repeal other statutes passed in the exercise of 
the police power of the state to suppress crime. - 

The general rule is that illegality of consideration is no defense to 
an instrument in the hands of a holder in due course, but to this rule 
there is one well-established exception, and that is, when a statute, 
expressly or by necessary implication, declares the instrument absolutely 
void, it aequires no validity by its transfer to an innocent holder for 
value. 

Mr. Daniel, in his work on Negotiable Instruments, § 197, says: 


‘*'Phe bona fide holder for value, who has received the paper in the 
usual course of business, is unaffected by the fact that it originated in 
an illegal consideration, without any distinction between cases of 
illegality founded in moral crime or turpitude, wheih are termed mala 
in se, and those founded in positive statutory prohibition which are 
termed mala prohibita. The Jaw extends this peculiar protection to 
negotiable instruments, because it would seriously embarrass mereantile 
transactions to expose the trader to the consequences of having the bill 
or note passed to him impeached for some covert defect. ‘There is, 
however, one exception to this rule: That, when a statutc, expressly 
or by necessary implication, declares the instrument absolutely void, it 
gathers no vitality by its cireulation in respect to the parties execut- 
ing it.’’ 


This doctrine was also recognized and applied in the cases of Salt- 
marsh v. Tuthill, 13 Ala. 390; Hanover National Bank v. Johnson, 90 
Ala. 552, 8 South. 42; Ala. National Bank v. Parker & Co., 146 Ala. 
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516, 4 South. 987, and 153 Ala. 597, 45 South. 161; Bluthenthal & 
Bickart v. City of Columbia, 175 Ala. 402, 57 South. 814; Whitehead v. 
Coker, 16 Ala. App. 165, 76 South. 484. 

In the case of Sondheim v. Gilbert, 117 Ind. 71, 18 N. E. 687, 5 
lL. R. A. 432, Am. St. Rep. 23, the court said: 


‘*In order, therefore, to uphold a judgment which invalidates com- 
mercial paper in the hands of innocent holders, such as plaintiffs are 
conceded to be, it is essential that a statute should be shown governing 
the case, which in direct terms declares that transactions such as those 
here involved are unlawful and that notes given under the cir cumstances 
exhibited by the facts in this case are absolutely void. 

‘‘The principle may be considered as well established, that when 
a statute in express terms pronounces contracts, notes, bills, securities 
and the like, resulting from or growing out of wagering or gambling 
transactions, which are prohibited by statute, absolutely void, no re- 
covery can be had thereon, and the doctrine that transactions which a 
statute in direct terms declares to be unlawful, cannot acquire validity 
by the transfer of commercial paper based thereon, which is also under 
direct legislative denunciation, is fully supported by authority: * * * 
In such a ease the note will be declared void in the hands of an innocent 
holder, in pursuance of the peremptory words of a statute which em- 
braces in its terms the contract or obligation under consideration. * * * 

‘*The authorities justify the statement that a defendant may insist 
upon the illegality of the contract or consideration, notwithstanding the 
note is in the hands of an innocent holder for value, in all those cases 
in which he can point to an express declaration of the Legislature that 
the illegality insisted upon shall make the security, whether contract, 
bill or note, void. But, unless the Legislature has so declared, then, 
no matter how illegal or immoral the consideration may be, a com- 
mercial note in the hands of an innocent holder for value will be held 
valid and enforceable.’ 


In the case of Farmers’ & Growers’ Bank of Lonisville v. Unser, 
13 Ky. Law Rep. 966, the court said: 


‘*The whole current of authority is that the obligor may insist upon 
the illegality of the contract or consideration, notwithstanding the note 
is in the hands of an innocent holder for value, in all those cases in 
which he ean point to an express declaration of the Legislature that 
such illegality makes the contraet void.’’ 


See, also, the cases of Alexander vy. Hazelrigg, 123 Ky. 677, 97S. W. 
353, 29 Ky. Law Rep. 1212; Lawson vy. First Nat. Bank, 102 S. W. 324, 
31 Ky. Law Rep. 318; Twentieth Street Bank v. Jacobs, 74 W. Va. 525, 
82 8S. E. 320, Ann. Cas. 1917D, 695; and also Brannon’s Negotiable Law, 
pp. 184-186, and authorities there cited. 

There is authority for the view that illegality ceases to be a defense 
under the Negotiable Instruments Law unless made so by a subsequent 
statute, and that statutes previously in force declaring void instruments 
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given for forbidden transactions are impliedly repealed thereby, but 
we think the doctrine that, when a statute, expressly or by necessary 
implication, declares the instrument absolutely void, the obligor may 
insist upon the illegality of the instrument, notwithstanding it has passed 
into the hands of an innocent holder for value, is the better rule, and is 
supported by the weight of authority. 

The judgment of the court below was in accordance with the views 
herein expressed, and it will therefore be affirmed. 

Affirmed. 


CERTIFICATES OF DEPOSIT ISSUED FOR LIB- 
ERTY BONDS PROTECTED BY DEPOSIT 
GUARANTY LAW 


State v. American State Bank of Aurora (National American Fire In- 
surance Co., Intervener), Supreme Court of Nebraska, 
199 N. W. Rep. 501 


Charles W. Wentz, vice-president and managing officer of the 
American State Bank of Aurora, went to the office of the National 
American Fire Insurance Company and applied on behalf of the bank 
for a deposit of $15,000. The insurance company was unable to make 
a cash deposit, but when assured by Wentz that Liberty Bonds 
would be accepted on the basis of cash, it turned over to him Liberty 
Bonds amounting on their face to $15,000, and received from him 
three certificates of deposit of the bank for $5,000 each. 

Instead of depositing the bonds in the bank, Wentz sold them at 
a discount, and deposited the proceeds in an Omaha bank to the credit 
of a corporation transacting business under his exclusive control. 
Proceeds of the bonds, to the extent of $13,704.68 ultimately went 
into the Aurora bank. Subsequently that bank became insolvent and 
the insurance company sought to have its claim based on the three 
certificates of deposit, allowed as a deposit payable out of the bank 
guaranty fund. The receiver resisted the claim on the ground that 
the certificates did not represent such a deposit. It was held that 
the certificates did represent a deposit within the meaning of the bank 
guaranty law, and that the insurance company was entitled to pay- 
ment out of the bank guaranty fund to the extent of $13,704.68 with 
interest. 


Action by the State against the American State Bank of Aurora 
and A. F. Ackerman, receiver thereof, in which the National American 


NOTE—For similar decisions see Banking Law Journal —— (Third 
Edition, 1924) § 330. 
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Fire Insurance Company intervened as claimant. From a judgment for 
claimant, the receiver appeals. Affirmed. 

Chas. E. Matson and C. M. Skiles, both of Lincoln, for appellant. 

Hainer, Craft, Edgerton & Frazier, of Aurora, and Isidor Ziegler, 
of Omaha, for appellee. 

Heard before MORRISSEY, C. J., and LETTON, ROSE, DAY and 
GOOD, JJ. : 


ROSE, J.—This is a controversy between A. F. Ackerman, receiver 
of the American State Bank of Aurora, an insolvent corporation, and the 
National American Fire Insurance Company, claimant, as a depositor. 
An officer of the state took charge of the bank in an insolvent condition 
March 17, 1920, and Ackerman went into possession as receiver May 14, 
1920. In a proceeding to wind up the affairs of the bank, claimant 
pleaded a deposit of $15,000, evidenced by three time certificates dated 
December 16, 1919, each for $5,000, all bearing interest at the rate of 4 
per cent. per annum and maturing respectively in four, eight and 
twelve months. The regular blank forms of the American State Bank 
were used in drawing the certificates. They were signed for the bank 
by Charles W. Wentz, vice-president,and claimant was named as de- 
positor. The relief sought herein was the allowance of the claim as a de- 
posit payable out of the bank guaranty fund. The receiver resisted 
the claim on the ground that the certificates did not represent such a 
deposit. Upon a trial of the issues raised by the pleadings, the district 
court allowed the claim to the extent of $13,704.68, with interest, and 
made it payable out of the bank guaranty fund. The receiver has ap- 
pealed. 

Did the certificates represent a deposit within the meaning of the 
bank guaranty law? Charles W. Wentz, vice-president and managing 
officer of the American State Bank of Aurora, went into the office of 
claimant at Omaha December 16, 1919, and applied on behalf of that 
bank for a deposit of $15,000. When told, as he was, that claimant 
could not make a deposit of $15,000, he said Liberty Bonds of the 
United States could be accepted on the basis of cash. Claimant then 
agreed to make such a deposit and turned over to Wentz Liberty Bonds 
amounting on their face to $15,000, receiving from him the three certi- 
ficates of deposit in controversy, aggregating $15,000. Instead of de- 
positing the bonds in the American State Bank of Aurora on the basis 
of cash, Wentz immediately transferred them to the United States Trust 
Company of Omaha for $13,704.68, which he deposited in the United 
States National Bank of Omaha to the credit of the Wentz Company, a 
corporation dealing in real estate, farm loans, mortgages and insurance, 
and transacting business at Aurora under his exclusive control in the 
rooms oceupied by the American State Bank. 
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lt.is first argued that claimant left no money in the American State 
Bank as a deposit subject to check or as a basis for a time eertificate. It 
has recently been held that ‘‘the presence of the actual money is not a 
prerequisite to a deposit.’? State v. Banking House of A. Castetter, 
110 Neb. —, 194 N. W. 784; State v. American State Bank (No. 22762), 
112°'Neb. —, 199 N. W. 21. Liberty Bonds are interest-bearing sécurities 
of a high order. They may be received and held by banks at théir face 
value to create or maintain the reserve fund required by law. For that 
purpose they are the same as cash or the equivalent of negotiable paper 
convertible at par into money. While claimant, an insurance corpora- 
tion, held the bonds in controversy, they were available at their face 
value for a like purpose. In negotiating for them as a deposit, there- 
fore, Wentz suggested a lawful transaction, when he said they could be 
accepted on a cash basis. Fraud or dishonesty on the part of claimant, 
because it exchanged Liberty Bonds at par for the certificates of de- 
posit, is not a proper inference from the evidence. It seems equally 
clear that the conduct of Wentz in converting the Liberty Bonds into 
eash at a discount was not imputable to claimant. Rascality often casts 
suspicion on the innocent, but the truth, not suspicion, is the goal of 
judicial inquiry into the facts, and on this phase of the litigation the 
evidence shows that claimant had no part in any of the wrongs com- 
mitted by Wentz. This view of the evidence extends also to a contention 
that the transaction was the result of a conspiracy to extract an illegal 
rate of interest on the certificates of deposit and to defraud the Américan 
State Bank. 


Other propositions ably presented by counsel for the receiver may be 


summarized as follows: In aceepting the Liberty Bonds for deposit, 
Wentz was the agent of claimant. He did not act for or in the interests 
of his. bank and any loss resulting from his failure to deposit the Liberty 
Bonds therein falls on his principal, the claimant. Banks do not con- 
template the receiving of deposits outside their places of business and 
do not- become liable as bankers before the deposits are delivered. In 
this connction it is insisted that neither the deposit nor its equivalent was 
received at the American State Bank to its credit, and that therefore it: 
is not liable to claimant as a depositor. The law thus invoked by the re- 
ceiver is sound in principle and should not be relaxed, but there are ex- 
ceptions to the general rule. If a cashier should leave his bank during 
an unreasonable run, procure from other banks, on certificates of de-: 
posit issued by him while absent, funds which stop the run, save his bank, 
protect unpaid depositors and prevent a public disaster, would he be 
the agent of a bank whose currency under such circumstances was lost 
in transit? In the situation assumed the initial transactions, though, 
identical in character, would result in the protection of a depositor in 
one instance and in a loss in another. It would be a strange rule. indeed - 
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that -would sanction such a doctrine. To prevent anomalies like oe 
exceptions to general rules are recognized. 

Whether the present controversy falls within an exception is: the- 
que-tion to be determined. Wentz had exclusive control of the Wentz 
Company. As vice-president of the bank he managed its business. No 
other person connected with it assumed to interpose any objections to 
his will. Both corporations were chartered by the state, and their office, 
counter, vault and safe were used in common. The business of the two 
corporations was more or less intermingled. Wentz used both eoncerns 
for his owh purposes. When he left the bank he took with him the 
knowledge and mind that controlled it. In a sense he was both institu- 
tions wherever he went. The danger of one was the danger of the 
other. When both were in a precarious condition, Wentz, as he had done 
before, went to claimant’s office in Omaha and there exchanged time 
certificates of his bank for a deposit. The better view of this transaction 
is that he was the agent of the bank, acting in its interests. In con- 
templation of law the Liberty Bonds received by him and the proceeds 
thereof belonged to his bank. The district court found, and the evi- 
dence fairly shows, that the deposit of $13,704.68 to the credit of the 
Wentz Company in the United States National Bank of Omaha eventu- 
ally went into the American State Bank in the form of Liberty Bonds 
returned for correction, of credit in other banks, or of deposits reducing 
overdrafts of the Wentz Company. This method of transacting business 
and the control of Wentz were not disturbed by the exercise of any 
function on the part of other executive officers or directors of the Ameri- 
can State Bank. Having in those relations no useful existence for the 
purpose of conducting a legitimate banking business, why should they 
be permitted to assume official connections with the bank for the sole 
purpose ‘of asserting lack of knowledge and of defeating the claim of 
an honest. depositor who had no part in the iniquity of Wentz? The 


general rule invoked by the receiver grew out of the necessities of © ’ 


legitimate. banking. In the ordinary course of business a bank, as con- 
tended by the receiver, contemplates the receipt of deposits at its place - 
of business where its funds are controlled and protected by officers and 
agents who perform their duties, but the claim in controversy falls 
within an exception and cannot be adjudicated under the general rule 
without defeating justice. In contemplation of law claimant turned’ 
over to an agent of the bank Liberty Bonds equivalent to $15,000 in 
cash for a legitimate banking purpose, and received therefor the same 
amount in time certificates of deposit, bearing a rate of interest sanc- 
tioned by law. In various forms, as already explained, proceeds of these 
bonds to the extent of $13,704.68 ultimately went into the bank. In. 
allowing the claim for that amount and in making it payable out of. the 
bank guaranty fund the district court did not err. While the receiver 
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resisted the claim in good faith on grounds that seemed to him to be 
substantial, the better view of the facts and the law is the one taken by 
the district court. 

Affirmed. 


- GEORGIA BANKS PERMITTED TO ACT AS 
AGENTS FOR CUSTOMERS IN LENDING 
MONEY 


Morgan County Bank v. Poullain, Supreme Court of Georgia, 121 S. E. 
Rep. 813 


There is no express power conferred upon state banks in Georgia 
which authorizes them to act as agents for others in lending money. 
However, since there is no express prohibition denying them such a 
right, and since the lending of money of another as his agent, and for 
a consideration is such an act as may properly be incidental to the 
conduct of the banking business, a bank in Georgia is permitted to 
act as agent for the purpose of lending money of others at their 
instance and request, when it thinks such a transaction is to the 
best interest of its business, unless its charter prohibits it from so 
doing. 


Certified Questions from Court of Appeals. 

. Proceeding. between the Morgan County Bank and N. L. Poullain. 
Judgment for the latter, and the former brings error to the Court of 
Appeals, which certifies questions. Questions answered. 

E. H. George and Anderson & Wood, all of Madison, for plaintiff in 
error. 
Johnson & Foster, of Madison, for defendant in error. 


RUSSELL, C. J.—The Court of Appeals desires instructions upon 
the following questions: 


‘1, It is conceded that there is no express power conferred upon 
ordinary state banks in Georgia (and the defendant in this ease was such 
a bank), either under the general law prior to the banking act of 1919 
or by that act, authorizing them to act as agents for their depositors or 
others in lending money. It is also conceded that there is no express 
prohibition denying them such a right. There being, therefore, no ex- 
press prohibition in the general law or the charter of the defendant bank 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edttion,: 1924) § 113. 
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which would prevent the bank from acting as agent for another in lend- 
ing money, would the lending of money by the bank as the agent of and 
in behalf of another be an ultra vires act, or would it be an incidental 
power of the bank when deemed expedient to be exercised in the course 
of its business? 

‘*2. If the answer to the immediately preceding question be that 
such lending*of money by the bank is an ultra vires act, then an answer 
is requested to the following question: Can a state bank escape liability 
by setting up and proving that a particular transaction was ultra vires, 
where it has received some benefit therefrom, or where the contract has 
been fully executed by the other party and is not of itself unlawful, im- 
moral, or against public policy? See, in this connection, Towers Ex- 
celsior Co. v. Inman, 96 Ga. 506, 23 S. E. 418; Cox. v. Hardee, 135 Ga. 
80, 86, 68 S. E. 932; 14 A. C. J. 326. 

‘*3. If the immediately preceding question is answered in the 
negative, then an answer to the following question is requested: Where a 
person enters into an agreement of contract with a state bank, by which 
he agrees to place large sums of money on deposit with the bank, and the 
bank agrees to act as his agent in lending the money for him, would the 
actual sending of the money by him and the receiving of the same by the 
bank, and the subsequent lending of the money by the bank as his agent, 
render the contract fully executed as to either party or both of them? 

‘4, Is a ground of a motion for a new trial, complaining of the re- 
jection of testimony offered by the movant, too defective to be considered 
by the reviewing court, where the motion for a new trial fails to show 
upon what ground the testimony was excluded, or that the judge re- 


jected it upon his own motion? See Steed v. Cruise, 70 Ga. 168 (4) ; 
Devoe v. Best Motor Co., 27 Ga. App. 619 (1), 109 S. E. 689, and 
citations.’’ 


It will be-noted. that the first question is confined to one point: 
Whether the lending of money by a state bank as agent for and in be- 
half of one who may wish the bank to make safe loans for him out of his 
money is an incidental power when deemed expedient to be exercised 
in the course of its business, or whether an agreement on the part of the 
bank to perform the service of lending the money of another in his name 
and for his benefit is an ultra vires act. 

A bank, so far as its relation to the public is concerned, is chartered 
for the purpose of facilitating financial transactions in the community 
in which it is located, and so far as affects the rights of its shareholders 
and depositors it is charged with the duty of exercising all ordinary 
eare and business prudence which can make or insure the safety of its 
business and preservation of the money of both the depositors and the 
shareholders. It is conceded that there is no express power conferred 
upon state banks in Georgia which authorizes them to act as agent for 
others in lending money. However, on the contrary, there is no express 
prohibition denying them such a right. From the nature of the first 
question certain facts must be assumed. The transaction under in- 
vestigation. was_one in. which the bank, as a bank, and not the cashier 
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individually, undertook to lend the money of Poullain as his agent and 
for his benefit, taking all evidence of debt and the security therefor in 
his name and not in the name of the bank. This, then, must be unsler- 
stood as an agency on the part of the bank to perform for Poullain the 
service of safely lending his money, which would impose on the bank 
the duty of ordinary diligence and the exercise of good faith in. pro- 
tecting the interests of Poullain, its principal. If so, the bank would be 
liable only in case it failed to perform its duty as above stated. In such 
an agency, it being stated in the question that there is no express pro- 
vision in the charter of the bank denying the exercise of such power, 
within the scope of its business, so that it may be said to be an ‘‘in- 
eidental power of the bank when deemed expedient [by it] to be ex- 
ercised in the course of its business.’” In determining whether any act 
is incidental to any profession, business or calling, we naturally look to 
surroundings and take into consideration the general and usual manner 
in which the particular business operates where it is conducted within 
this state. This is not an exclusive guide, but it tends to throw light 
upon the meaning of the words employed in the question. 

It is well known that the profits of banks depend largely upon their 
deposits ; and as banks may use any honest and lawful means within the 
scope of a legitimate banking business to increase their deposits, cer- 
tainly this would be an incidental power appertaining to every state 
bank. Many banks which perform valuable service in the communities 
in which they are located, and are extremely useful in the sale of agri- 
eultural and manufactured products, could not possibly be carried on 
but by the deposits of their customers. If a deposit of large sums seek- 
ing investment in interest-bearing notes cannot be obtained unless the 
bank accept the agency for lending this money for and in behalf of the 
depositor as occasion may arise, will not the incident be one beneficial to 
the bank and therefore incidental to its successful business by accepting 
the agency and giving the customer the benefit of its knowledge of prob- 
able borrowers and of the security offered by them and of his skill as a 
banker? “We think so. In the ease of a contract of this nature there 
will be no guaranty on the part of the bank that the loan will be collected. 
The ageney does not involve any warranty as to the loan. The bank 
simply undertakes to become the agent of the depositor, to deal with 
him in good faith, and to use ordinary diligence—at most, no more 
diligence than the bank would use in lending its own money—in lending 
the money of its principal. We think there can be no question that a 
bank in Georgia, when it thinks such a transaction is to the best interest 
of its business, is not prohibited and is permitted to act as agent for the 
purpose of lending money of others at their instance and request. Of 
course, the foregoing statement has no reference whatever to a lending 
of moneys deposited on call, without any authority from the depositor. 





THE BANKING LAW JOURNAL 75d 


The exact point now before us seems not to have been presented here- | 
tofore to this court. For myself, I think the reason can be found in the 
fact that this agency has always been recognized as a power ineidental. 
to the state banking business, unless the charter of a particular bank 
prohibits it. However, in other jurisdictions the rule seems well. settled 
that the performance of such duties as we are now considering As a 
power incidental to state banks. Bobb v. Savings Bank of Louisville, 64 
S. W. 494, 23 Ky, Law Rep. 817;.3 Am. & Eng. Ene. L. 801; 2 Michie 
on Banks.and Banking, 1628, § 195. 


‘*The lending of money on deposit for a customer is within the range 
of the-legitimate business of a bank, unless prohibited by its charter.’’ 
7 C. J. 719. 


See, sie Chapman vy. First National Bank, 72 Or. 492, 143 Pae. 630, 
L. R. A. 1917F, 300; Simpson v. First National Bank,.94 Or. 147, 185 
Pace. 913 ; Wykoff v. Irvine, 6 Minn. 496 (Gil. 344), 80 Am. Dec. 461. 

We are of the opinion that the lending of money of another as his 
agent, and for a consideration is such an act as may properly be in- 
cidental to the conduct of the banking business, and for that reason the 
first question is answered in the affirmative. 

Since the second question is not to be answered unless the answer to 
the preceding question is that such lending of money by the bank is an 
ultra vires act, and an answer to the'third question is not required un- 
less a negative answer is given to the second question, an answer is not 
required to either the second or third questions; and under the-ruling 
in Georgian Co. v. Jones, 154 Ga. 762, 115 S. E. 490, the answer of this 
court to-a certified question must be precisely confined to the question 
propounded—no answer will be made to questions 2 and 3. 

The fourth question in our opinion should be answered in the nega- 
tive. That question is: 


‘Is a ground of a motion for a new trial, complaining of the rejee- 
tion of testimony offered by the movant, too defective to be considered 
by the reviewing court, where the motion for a new trial fails to show 
upon what grounds the testimony was excluded, or that the judge Te- 
jected it upon his own motion ?”’ 


The question is restricted to one point. We do not know whether the 
ground referred to is or may not be defective for some other reason; 
but, answering the precise question, we unhesitatingly hold that such a 
ground as that referred to in the question is not ‘‘too defective’’ because 
evidence which has been ‘‘offered by the movant’’ may be rejected or 
excluded by the court upon the motion of the opposite party or by the 
judge upon his own motion. There is a very clear distinction between 
the ease stated in the question propounded and a case where upon the 
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movant’s own motion the evidence is rejected or excluded. In the latter 
case (where the complaint is that evidence has been admitted to which 
the movant himself objected) the numerous rulings of this court re- 
quiring that the objection made at the time the evidence was offered 
must be plainly and distinctly stated do not rest primarily and alone 
upon the rule that he who assigns error must show error. There is a 
greater réason for this requirement. in such a case, which has been fre- 
quently pointed out. It is a rule of fairness to the lower court. He who 
objects to the admission of testimony must give the trial court the op- 
portunity of adjudging the merits and sufficiency of his objections and 
he must apprise the court of the exact nature of his objections, so that a 
reviewing court can see whether he erred upon the objection as made, 
not upon some objection which was never suggested to him. For this 
reason it has been held by this court that evidence will not be excluded 
in the trial court upon such a mere statement as ‘‘I object.’’ But the 
ease is altogether different where one who is not objecting, but who on 
the contrary is urging the admissibility of testimony which he wishes to 
introduce, meets the fate of having this testimony excluded upon the ob- 
jection of his adversary, or by the court of its own motion. In such a 
ease the movant cannot possibly know, if the judge of his own motion 
excluded the testimony, what was the reason for which it was excluded, 
nor is he responsible for the validity, the sufficiency or insufficiency, or 
the merits of the objection of his adversary in any respect. It is enough 
if he states that he was endeavoring to introduce the testimony and the 
judge excluded it. For example, suppose in the progress of a trial the 
judge should of his own motion exclude testimony, how could the party 
who wished the testimony admitted reach a conclusion as to what reason 
influenced the judge? It is contempt of court to seek to argue a ques- 
tien after the:court’s-decision;-and the movant would be obliged to guess 
the reason of the judge in completing his assignment of error. In fact, 
the ruling of the judge might for some reason be correct. Counsel 
might think the testimony was relevant. The judge might agree with 
him as to that, but would he be required to state that he excluded it be- 
cause it was hearsay and for that reason objectionable? On the other 
hand, suppose the only objection made by counsel for the objecting party 
who wished the testimony to be rejected, and upon whose objection the 
court rejected it, made only the objection, ‘‘I object,’’ and the court, 
although that objection is wholly insufficient, still under some valid dif- 
ferent rule of evidence excluded it; would the movant’s assignment of 
error be benefited or strengthened by the statement of an objection as 
made by his opponent which was wholly insufficient ? 

The rulings of the Court of Appeals to which reference is made in 
the question seem to have resulted from a confusion of the well-settled 
rule that where one complains of evidence to which he objected at the 
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time of the trial and which he insisted should have been excluded, which 
is to the effect that in such a case there must be a complete statement 
of the objection actually made at the time of the trial in the lower court, 
with the proper rule in a case where one who is himself not objecting to 
any testimony, but rather urging its admissibility, complains that it was 
improperly excluded by the court. In our view of the matter it is im- 
material whether it was excluded by the court of his own motion or upon 
the objection of the opposite party to the movant. The result is the 
same so far as the movant is concerned. His contention is that the evi- 
dence he offered is legal. He cannot be expected to know or adjudge 
what were the reasons that influenced the court to hold otherwise. The 
matter upon which the court acted was not presented by him as ‘in the 
case of evidence which the movant thinks was objectionable; and such 
a ground of a motion for a new trial is not too defective to be considered 
by a reviewing court where the motion for a new trial fails to show upon 
what ground the testimony was excluded, where the movant ‘‘com- 
plained of the rejection of testimony offered by himself,’’ though it 
would be too defective if the testimony had been offered by his adversary 
and rejected. The decision of this court (Steed v. Cruize, 70 Ga. 168) 
to which reference is made itself shows that the rule has no reference to 
such an instance as is presented by the pending question. In that de- 
cision was perhaps the origin of the rule to which we have already re- 
ferred, and which has been announced in decisions of this court almest 
without number, that one who objects to the admission of testimony 
must state fully his objections made at the time of the trial, but which 
has no reference to a case where one is seeking to have testimony ad- 
mitted. 


BANK NOT OBLIGED TO APPLY DEPOSIT OF 
INDORSER OF NOTE TO PAYMENT 
THEREOF BEFORE SUING MAKER 
AND PRIOR INDORSERS 


Landers Co., Inc. v. Lincoln-Alliance Bank, United States Circuit Court 
of Appeals, 298 Fed. Rep. 79 


The payees of a promissory note indorsed and transferred it for 
value and before maturity to the Lincoln-Alliance Bank. The latter 
credited the account of the payees with the proceeds of the note, and 
the payees checked out that amount before the bank received notice 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 683. 
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of any infirmities in the note. At the maturity of the note the payees 
had money, other than the proceeds of the note, on deposit in the 
bank. 

The maker of the note, and two indorsers thereof before delivery, 
when sued thereon, contended that the bank was not entitled to 
recover for the reason that it was notified of the infirmities in the 
note, and had on deposit to the credit of the payees, funds sufficient 
to pay the note at its maturity, which funds the bank should have 
appropriated to the payment of the note for the benefit of the maker 
and indorsers. It was held that the bank was not obliged to apply 
to the payment of the note the deposit of the payees before bringing 
suit against the maker and indorsers, and that the bank was entitled 
to recover. 


Action at law by the Lincoln-Alliance Bank against the Landers 
Company, Inc., and others. Judgment for plaintiff (297 Fed. 225), 
and defendants bring error. Affirmed. 

W. J. Howard and Sewall Myer, both of Houston, Tex.. for plain- 
tiffs in error. 

Clarence R. Wharton and Palmer Hutcheson, both of Houston, 
Tex. (Baker, Botts, Parker & Garwood, of Houston, Tex., on the brief), 
for defendant in error. 


CALL, D. J.—This cause is here on writ of error to the District 
Court for the Southern District of Texas. 

The defendant in error, herinafter called the plaintiff, sued the 
plaintiff in error, hereinafter called the defendant, to recover on a 
negotiable promissory note made by one of the defendants, and _in- 
dorsed before delivery by the other two to Rosenberg Bros. & (Co., 
which note was before maturity for a valuable consideration indorsed 
and transferred to it by the payees. The plaintiff is a banking in- 
stitution, and upon such indorsement and delivery to it of said note 
credited the account of the payees with the proceeds of the same, which 
amount was checked out before any notice was received by it of any 
claim of infirmity, either in the consideration for or fraud in the ob- 
taining of the note from the maker and indorsers. It also appears that 
at the maturity of the note and at the time of bringing suit thereon 
the payees had moneys, other than the proceeds of the diseount of 
the note, on deposit in the bank. 

The defendants set up in defense of the suit that a contract ex- 
isted between the maker and payees that the payees would sell to the 
corporation a certain line of clothing, advertise same for sale, and show 
in such advertisements the maker as sole agent for the payees; that 
the note was given for the past-due indebtedness for goods purchased 
under this agreement, and with the understanding that the relations 
of the parties would continue until terminated by a notice in the method 
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set up in the answer; that this contract was violated by the payees 
of the note; further, that at the time of receiving the note the payees 
gave no notice of intention to terminate the relations theretofore ex- 
isting, but shortly after receiving the note did terminate the relations, 
and sold to another merchant, and advertised this other as sole agent- 
These facts are pleaded as a failure of consideration and as fraud im 
procuring the note. The answer then proceeds to state that the bank 
was notified of the infirmities in the note, and had on deposit to the 
eredit of the payees funds sufficient to pay the note at its maturity,. 
and should have appropriated these funds to the payment of the note: 
for the benefit of the maker and indorsers before delivery; that the 
payees indorsed and transferred said note in order to prevent the de- 
fense which might have been made, had the original payees brought 
suit. 

This answer was demurred to by the plaintiff, and the demurrer was 
sustained by the court. Whereupon the cause went to trial. The 
plaintiff produced evidence showing the transfer to it before maturity 
for value of the note; that the proceeds of the discount had been 
withdrawn before any notice of claim of any infirmity in the considera- 
tion for the note or fraud in obtaining same. It also appeared as 
above noted that the payee had other moneys on deposit at the time 
of the maturity of the note. The defendants then offered witnesses 
to prove the allegations made in the answer, which offers were over- 
ruled, and the court instructed the jury to find for the plaintiff the 
princtpal of the note and interest as therein reserved. Exceptions 
were duly noted to the refusal of the court to admit the testimony 
offered, and to the charge of the court. 

Errors are assigned here to the court’s rulings on the demurrer, 
refusal to permit the testimony offered, and to the charge. The as- 
signments of error present a single question: Is the bank, who is a 
bona fide holder of negotiable paper, obliged to appropriate the funds 
on deposit in the name of its immediate indorser, and not otherwise 
appropriated to the payment of such paper, before pursuing its remedy 
against the maker and other indorsers? 

It seems to be conceded that this question is answered in the affirma- 
tive by the courts of the State of Texas. These decisions were not fol- 
lowed by the District Judge in this case, and we think he was correct. 
In the case of Dresser v. Missouri & Iowa Railway Construction Co., 
93 U. S. 92, on page 98 (23 L. Ed. 815), Mr. Justice Hunt used this 
language : 


‘‘And if the plaintiff had bought the notes in suit for $500, before 
maturity, and without notice of any defense, and paid that sum}. . . 
the whole interest in the notes would have passed to him, and he could 
have recovered the full amount due upon them.’’ 
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In Germania Bank of New York v. La Follette et al. (C. C.) 72 
Fed. 145, Judge Lacombe says on page 146: 
‘‘The bank, as bona fide owner of the note, had the right to choose 


‘whom it would sue. It does not lose the right so to choose because the 
motives which induce it to make such choice may be reprehensible.’’ 


Again, in the case of Thomas v. Matthiessen, 232 U. S. 221, at page 
236, 34 Sup. Ct. 312, 314 (58 L. Ed. 577), Mr. Justice Holmes, in de- 
livering the opinion of the court, says: 

‘The defendant was a principal debtor. . . . The fact that the 


corporation had deposits in the banks that held the notes did not dis- 
charge the notes pro tanto.’’ 


The Supreme Court of the United States in this last case seems to 
settle the general law to be that the bank holding the discounted note 
bona fide and for value is not obliged to apply the deposits of its im- 
mediate indorser, before bringing suit against the maker and those 
principally bound, and it is by the general law that the United States 
courts must decide this case. If the law was as is contended by the 
defendants below, the result would necessarily be that, in cases where 
a bank discounted a note in the ordinary course of business and the 
person for whom such note was discounted had a deposit in the bank 
at the time of its maturity, the failure to apply such deposit would re- 
sult in the discharge of maker and prior indorsers pro tanto to the 
amount of such deposit, if notice of infirmity is given of acquisition 
of the paper after the bank acquired the same. 

The case of Simmons v. Hodges, 250 Fed. 424, 162 C. C. A. 494, is 
not authority for the contention made by plaintiff in error in this case. 
The rule laid down in that case seems to be the rule of all the cases 
I have examined, but has no application to the facts of this case. 

The judgment of the lower court is affirmed. 


NATIONAL BANK MAY ACT IN FIDUCIARY 
CAPACITY IN RHODE ISLAND 


Carpenter, Attorney General v. Aquidneck National Bank, Supreme 
Court of Rhode Island, 125 Atl. Rep. 358 


the Federal Reserve Act of December 23, 1913, § 11, sub-section 
K, as amended September 26, 1918, § 2 (U. S. Comp. St. Ann. Supp. 
1919, § 9794) authorizes the Federal Reserve Board to permit a 
national bank to act as trustee, executor, administrator, or in any 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 377. 
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other fiduciary capacity in which state banks, trust companies, or 
other corporations competing with national banks are permitted to 
act under the laws of the state where the national bank is located, 
when such action by a national bank is not in contravention of state 
or local law. The statute further provides that the granting of such 
powers to a national bank, or the exercise thereof, shall not be in 
contravention of state or local law whenever the state where the 
national bank is located authorizes or permits state banks, trust 
companies, or other corporations competing with national banks 
to exercise similar powers. Under this statute, a national bank 
authorized by the Federal Reserve Board to act as a trustee, executor, 
administrator, or in other fiduciary capacity, has the right so to act 
in Rhode Island in view of the statutes of that state granting a 
similar right to trust companies. 


Information in the nature of quo warranto by Herbert L. Carpenter, 
Attorney General, against the Aquidneck National Bank. Judgment 
for defendant. 

Herbert L. Carpenter, Atty. Gen., and George Hurley, Asst. Atty. 
Gen., for petitioner. 

Sheffield & Harvey, of Newport, and William W. Moss, of Providence, 
for respondent. 


SWEETLAND, C. J.—The above-entitled proceeding is an informa- 
tion in the nature of quo warranto, prosecuted by the Attorney General 
for and in behalf of the state. Therein the court is informed that the 
defendant, although prohibited by the laws of this state, has been and 
is, by usurpation, exercising the powers of an executor, and also has 
been and is acting as trustee, and in other fiduciary capacities. The 
informant prays that judgment be entered against the defendant ex- 
cluding and ousting it from the further exercise of such powers. 

In its plea that the defendant admits that it is acting as executor 
and as trustee as alleged in the information, but sets up that it is not 
so acting in contravention of the laws of this state, because such laws 
authorize and permit the exercise of similar powers by trust companies 
organized in the state, which trust companies compete with national 
banks located in the state. For support of its plea the defendant relies 
upon the provisions of the Federal Reserve Act of December 23, 1913, 
§ 11, subsee. k, as amended September 26, 1918, § 2 (U. S. Comp. St. 
Ann. Supp. 1919, § 9794), conferring upon the Federal Reserve Board 
authority ‘‘to grant by special permit to national banks applying there- 
for, when not in contravention of state or local law, the right to act as 
trustee, executor, administrator, registrar of stocks and bonds, guardian 
of estates, assignee, receiver, committee of estates of lunatics, or in any | 
other fiduciary capacity in which state banks, trust companies, or other 
corporations which come into competition with national banks are per- 
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mitted to act under the laws of the state in which the national bank is 
located. Whenever the laws of such state authorize or permit the ex- 
ercise of any or all of the foregoing powers by state banks, trust com- 
panies, or other corporations which compete with national banks, the 
granting to and the exercise of such powers by national banks shall not 
be deemed to be in contravention of state or local law within the mean- 
ing of this act.’’ 

The defendant shows that in conformity with the Federal Reserve 
Act as amended it has been granted by the Federal Reserve Board the 
right to act, under the rules of the board, as trustee, executor, ad- 
ministrator, or in any other fiduciary capacity in whieh trust companies 
which come into competition with it are permitted to act under the laws 
of the state of Rhode Island. 

By the provisions of the statutes of this state, now chapter 271, Gen- 
eral Laws 1923, a trust company, established in accordance with our laws 
and which has conformed to the regulations therein prescribed, is em- 
powered, among other things, to accept and execute all trusts com- 
mitted to it by any person, corporation, or court of this state or of the 
United States, and to accept and execute the office of executor, ad- 
ministrator, guardian of the estate, and other offices, in the chapter 
named, having similar fiduciary character. Any court of probate in 
this state is empowered in its diseretion to appoint such a trust company 
to either of said offices of trust. The power to act in such fiduciary 
capacity is not conferred by our law upon a state bank, savings bank, 
or any other corporation in this state; and probate courts are without 
jurisdiction under our statutes to appoint any corporation except such 
a trust company to the offices of executor, administrator, guardian, or 
the like. 

When a national bank has the permission of the Federal Reserve 
Board, Congress has conferred upon such bank authority to act in a 
fiduciary capacity, and the authority to so act becomes a part of the 
corporate powers of the bank. Without question a national bank can 
exercise such corporate powers in this state when their exercise is not 
in contravention of our domestic law. Certain of the corporate powers 
which Congress has thus conferred upon national banks relate to trusts 
which arise in connection with offices requiring for their exercise the ap- 
pointment of a probate court. Save as to such trusts we see no reason 
to question that a national bank may exercise in this state its corporate 
powers of a fiduciary nature which it has acquired in conformity with 
the act of Congress. 

In Aquidneck National Bank v. Jennings, 44 R. I. 435, 117 Atl. 743, 
the defendant here, in an attempt to place itself on a parity with the 
trust companies of the state, sought by mandamus to compel the state 
treasurer to accept from it United States bonds in a certain amount, to 
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be held by the treasurer as security for the performance by the de- 
fendant of its duties in a fiduciary capacity. The Federal Reserve Act 
provides that when the laws of a state require that a trust company of 
such state shall deposit securities for the protection of trusts held by 
that company, national banks in such state shall be required to make 
similar deposit of securities for the protection of private and court 
trusts held by them in their fiduciary capacity. In that petition for 
mandamus, without passing upon the corporate powers of this de- 
fendant bank to act as a trustee in this state, the court denied the petition. 
The denial was principally upon the ground that, without the sanction 
of the General Assembly, nothing in the Federal Reserve Act can be 
regarded as regulating or extending the duties of the treasurer as one 
of the general officers of the state, and that Congress cannot give the 
national banks in this state the right to demand that the general-treasurer 
shall perform for their benefit the same duties which, under our law, 
he performs for trust companies in this state. 

In Aquidneck Bank v. Jennings, supra, we have held that a national 
bank cannot be admitted to an apparent standing of equality with trust 
companies. We cannot say, however, that the exercise in this state by 
the defendant bank of its power to act in a fiduciary capacity is in con- 
travention of our state law, save as to the execution of those trusts which 
arise in probate proceedings. In Aquidneck National Bank v. Jennings, 
supra, we declared that— 


‘‘The devolution of the estates of decedents, the control of the prop- 
erty of infants and lunatics, the jurisdiction of our probate courts, and 
the legal regulation of the trusts which arise in the administration of 
probate law are matters which pertain exclusively to the powers of a 
state over its domestic affairs. Under the state law no corporation 
other than a trust company, organized under the Rhode Island statute, 
may be appointed executor, administrator, or guardian by our probate 
court or may accept and execute the duties of such office. . . . In 
the absence of the express sanction of the General Assembly, the ap- 
pointment of a national bank to execute the trusts which arise in pro- 
bate proceedings, or the attempted execution of such trusts by a national 
bank, would be in contravention of our state law.”’ 


In the case before us now, where the matter is directly pertinent to 
the issues, we are still of the same opinion. In conformity with its con- 
clusion often stated, the Supreme Court of the United States declared 
in Tilt v. Kelsey, 207 U. S. 43, 28 Sup. Ct. 1, 52 L. Ed. 95, that— 


‘In respect to the settlement of the successions to property on death 
the states of the union are sovereign.’’ Yonley v. Lavender, 21 Wall. 
276, 22 L. Ed. 536; United States v. Fox, 94 U. 8. 315, 24 L. Ed. 192. 


In the Federal Reserve Act when first enacted it was provided that 
the Federal Reserve Board may grant to national banks the right to act 
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as trustees, executors, administrators, guardians, etc., ‘‘when not in 
contravention of state or local law.’’ U.S. Comp. St. § 9794, subd. k. 
This provision still remains. In People v. Brady, 271 Ill. 100, 110 N. E. 
864, Ann. Cas. 1917C, 1093, the court held that authority given by the 
Federal Board to a national bank to act as trustee or the personal rep- 
resentative of a decedent was in contravention of the law of Illinois. 
In First National Bank v. Union Trust Co., 244 U. 8. 416, 37 Sup. Ct. 
734, 61 L. Ed. 1233, L. R. A. 1918C, 283, Ann. Cas. 1918D, 1169, the 
Supreme Court appeared to recognize the authority of the court of last 
resort of a state to construe the statutes of such state and to determine 
whether such authorization did contravene the local law. Apparently 
to meet this situation, in the interest of national banks, Congress in 
1918 amended the Federal Reserve Act by passing the extraordinary 
amendment which became the last sentence of that portion of the act 
quoted above, as follows: 


‘“Whenever the laws of such state authorize or permit the exercise 
of any or all of the foregoing powers by state banks, trust companies, or 
other corporations which compete with national banks, the granting to 
and the exercise of such powers by national banks shall not be 
deemed to be in contravention of state or local law within the meaning 
of this act.’’ 


Our statutory provisions regulating the jurisdiction of probate courts 
in the issuing of letters testamentary and of administration, and in the 
appointment of custodians and guardians, are not of doubtful interpreta- 
tion. It is the practice of the federal Supreme Court to adopt the con- 
struction placed upon a state statute by the court of last resort of that 
state. We felt confident that the United States Supreme Court would 
not hold as valid and constitutional the amendment of 1918, which 
assumed arbitrarily to place a legislative construction upon statutes of a 
state, regardless of their positive terms, or the construction placed upon 
them by the Supreme Court of such state. In Aquidneck National 
Bank v. Jennings, supra, we said that— 


‘“We do not admit the power of Congress to control this court in 
the construction of the state laws of Rhode Island.’’ 


It appears that we were not justified in our confidence as to the 
position which the Supreme Court would take in the matter. In the 
recent case of State of Missouri v. Duncan, 44 Sup. Ct. 427, 68 L. Ed. —, 
opinion rendered April 28, 1924, the United States Supreme Court, upon 
writ of error, reversed the action of the Supreme Court of Missouri. 
257 S. W. 784. The Supreme Court of Missouri, in a carefully con- 
sidered opinion, held that under the probate law of that state a national 
bank having a permit from the Federal Reserve Board could not be ap- 
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pointed and act as executor, and that the exercise of such fiduciary 
functions is ‘‘in contravention of the law of Missouri, the legislative 
policy, and the express statutes.’? The court further held in relation 
to the amendment of 1918 that: 


‘‘It cannot be contended that Congress by this amendment took 
away from the courts of a state the right to interpret its own statutes 
and to determine this particular question.’’ 


Upon review in the United States Supreme Court it was held, in a 
majority opinion, that notwithstanding the provisions of the probate law 
of Missouri a national bank having a permit from the Federal Reserve 
Board may act as an executor if state trust companies competing with 
it have that power, and that— 


‘‘The state cannot lay hold of its general control of administration 
to deprive national banks of their power to compete that Congress is 
authorized to sustain.’’ 


From the majority opinion Mr. Justice Sutherland and Mr. Justice 
McReynolds dissented. The vigorous opinion of Mr. Justice Sutherland, 
based upon the former decisions of the Supreme Court, and the just 
relation which exists under the constitution between the powers of Con- 
gress and those of the state authorities in matters of local concern, ap- 
pears to us to be eminently sound and convincing. In conclusion he says: 


‘‘The probate courts of a state have only such powers as the state 
Legislature gives them. They are wholly beyond the jurisdiction of 
Congress, and it does not seem to me to be within the competency of that 
body, on any pretext, to compel such courts to appoint as executor or 
administrator one whom the state law has declared shall not be appointed. 

‘“‘The particular invasion here sanctioned may not be of great 
moment; but it is a precedent which, if carried to the logical extreme, 
would go far toward reducing the states of the Union to the status of 
mere geographical subdivisions. The case is one, to use the phrase of 
Mr. Justice Brewer in Fairbank v. United States, 181 U. S. 283, 291, 
292, 21 Sup. Ct. 648, 45 L. Ed. 862, for the application of the maxim, 
‘Obsta principiis,’ not ‘De minimis non curat lex.’ ”’ 


The final determination of the constitutional validity of congressional 
action is in the federal Supreme Court. The matter presented here is in 
all respects identical with that before the Supreme Court of Missouri 
and the United States Supreme Court in the cases we have just con- 
sidered. In the case before us we are constrained to be governed by the 
majority opinion in State of Missouri v. Duncan, supra. Therefore our 
determination is that the defendant should not be ousted from the 
further exercise of the power alleged in the information. 

Judgment is entered for the defendant. 
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GIFT OF BANK BOOK PRIOR TO DEATH OF 
DEPOSITOR 


Almont Savings Bank v. Warner, Supreme Court of Michigan, 
199 N. W. Rep. 605 





The Almont Savings Bank brought this action to determine who 
was entitled to a deposit in that bank in the name of Erle J. Muir. 
Mrs. Stannard, in whore home Muir had resided for more than a 
year prior to his death, asserted that Muir gave his bank book to 
her during his last illness and, therefore, claimed to be entitled to 
the deposit. The administrator of Muir contended that the deposit 
belonged to the estate. The only direct testimony offered in support 
of Mrs. Stannard’s claim was that of her husband who was in the 
room at the time when the alleged gift of the bank book was made. 
The administrator contended that this testimony was not sufficient 
to establish the fact of a gift. It was held that a finding that a gift 
of the account was made was warranted in view of evidence to the 
effect that Muir’s only close relatives were three half-sisters with 
whom he had had some difficulty and who were not deeply concerned 
about his illness; that in addition to the deposit in question, which 
amounted to $546.88, his estate was worth about $8,000; that he 
had lived at Mrs. Stannard’s house for more than a year; that 
Mrs. Stannard cared for him during his illness. 




















sill by the Almont Savings Bank against Charles Warner, Jr., 
administrator of the estate of Erle J. Muir, deceased, and another. From 
an adverse decree, the named defendant appeals. Affirmed. 

Argued before CLARK, C. J., and McDonald, BIRD, SHARPE, 
MOORE, STEERE, FELLOWS, and WIEST, JJ. 
Elmer Shumar, of Imlay City, for appellant Charles Warner, Jr. 
Herbert W. Smith, of Lapeer, for appellee Alma Stannard. 
F. P. Andrus, of Almont, for plaintiff Almont Savings Bank . 








BIRD, J. The sole question determined in this case was whether a 
gift inter vivos was made. The trial court sustained the gift, and the 
defendant Charles Warner, as administrator, has appealed. 

Erle J. Muir was a young man who resided in Lapeer county. He 
was without family or parents. He lived in the home of Alma Stan- 
nard for upwards of a year prior to his death. He was stricken with 
pneumonia, and during this illness he requested Mrs. Stannard to get 
his bank book, in which was credited $546.88 by plaintiff bank. Mrs. 
Stannard complied with this request and handed him the book. He 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 467. 
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then gave it to her. A few days thereafter he died. Administration on 
his estate followed, and the administrator claimed the book and de- 
manded it. Alma Stannard insisted upon payment to her. The bank 
was undecided to which claimant it should pay the deposit, so it filed 
a bill of interpleader and paid the deposit into court, and the contest 
was between defendants. 

Defendant, Alma Stannard, established her claim by the testimony 
of her husband, who was in the sick room when it was claimed the 
deceased gave her the deposit. This was the only direct testimony offered 
by claimant. The truthfulness of this testimony is attacked by the 
administrator as not sufficiently establishing the fact of a gift inmier 
vivos. The testimony does not appear improbable to us when the cir- 
cumstances surrounding the transaction are considered. Mr. Muir had 
no near relatives save three half-sisters with whom he had seme dif- 
ficulty when his father’s estate was settled. These half-sisters did not 
appear to have much interest in him during his illness. Besides this 
deposit the young man’s estate was worth about $8,000. He had lived 
pleasantly at Mrs. Stannard’s for upwards of a year, and Mrs, Stannard 
had taken care of him on an occasion when he was laid up with an 
accident. She was also helping to care for him in his last illness. 
These facts considered, it is not improbable, if he thought he was likely 
io pass along, that he should be in a mental attitude to desire Mrs. 
Stannard to have the deposit. Of course, much hangs on the testimony 
of the husband. The trial court heard him testify, and his testimony, 
aided by the attendant circumstances and conditions, convineed the 
court of its truthfulness. We are not persuaded that the conclusion 
was wrong. We are not inclined to disturb the decree. It is affirmed, 
with costs to defendant Stannard. 


BANK BOUND BY SETTLEMENT MADE BY 
CASHIER AND MANAGING OFFICER 


Farmers’ & Merchants’ Bank v. Alderman, Supreme Court of Nebraska, 
199 N. W. Rep. 548 


The plaintiff brought this action on a note executed by the 
defendants, payable to L. A. Berge. The bank claimed to be a 
holder in due course of the note. Berge was the cashier and sole 
managing officer of the bank, and had full charge of its business. 
He endorsed the note to the bank before maturity, and it was there- 


~ NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 877. 
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after carried as an asset upon the books of the bank. Upon maturity 
of the note, the makers were unable to pay in money, and Berge 
agreed in writing to accept a Ford car in full payment of the note. 
Berge took possession of the car, but failed to cancel or deliver the 
note to the makers. It was held that whether or not the defendants 
knew that the note had been transferred to the bank, the settlement 
agreed upon by Berge was binding on the bank, since Berge was in 
complete control of the affairs of the bank, and the bank had au- 
thority to make such a settlement. A judgment for the plaintiff 
was reversed. 


Action by the Farmers’ & Merchants’ Bank, with E. J. Dempster, as 
receiver of the Farmers’ & Merchants’ Bank, substituted, against R. C. 
Alderman and wife. From a judgment for plaintiff, defendants appeal. 
Reversed and remanded. 


McKenzie, Burton & Harris, of Omaha, for appellants. 
P. N. Johnston and R. A. Van Orsdel, both of Omaha, for appellee. 


Heard before MORRISSEY, C. J., LETTON, ROSE, and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 





BLACKLEDGE, District Judge. Action by Farmers’ & Merchants’ 
Bank of Walton, Nebraska, against R. C. Alderman and his wife, Daisy 
D. Alderman, upon a promissory note executed by them January 1, 1921, 
to L. A. Berge as payee, it being alleged that the plaintiff became the 
owner in due course of the note before its maturity. 

It appears without dispute in the evidence that Berge, the payee, 
was cashier and sole managing officer of the bank, having full charge 
of its business. The note is indorsed in blank by the pencil signature 
of Berge, and under his direction, on or about January 12, it was 
entered as a note of the bank in its register of bills receivable, Berge 
given credit in his individual account for the amount thereof and the 
note thereafter carried as a bank asset upon its books. The note matured 
March 1, 1921, and on March 21 Berge, with the note in his possession 
called on the makers, where Alderman was in business in Omaha, for 
the purpose of making collection. Alderman being unable to pay in 
money, after some negotiations they entered into a written agreement as 
follows: 


‘‘This is to show that I have this day purchased from R. C. Alder- 
man, one Ford Sedan car, formerly owned by one W. N. Hill of Omaha, 
who is to send me a bill of sale within a few days, and as soon as 
received, I am to mail him his $1,000 note signed by himself, and of 
which is in full settlement of all accounts between us and the F. & M. 
Bank, Walton, Neb. 


L. A. Berge. 
“*R. C.. Alderman.’’ 
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The bill of sale was duly sent by Alderman and received by Berge, 
who took possession of the automobile, but failed to cancel or deliver 
to Alderman his note. The following May the bank was taken in charge 
by the state department of banking. The note in controversy was in the 
bank, and, Alderman refusing payment and claiming payment to have 
been made by the transaction evidenced by the writing above set out, 
this case was commenced July 12, 1921. 

Upon the trial the district court, under the theory that Berge as 
cashier of the bank had no authority to bind it by taking the automobile 
in payment of the note, instructed the jury that, if they should find 
plaintiff was the owner of the note at the time of said transaction, then 
the verdict should be for the plaintiff for the amount due on the note. 
Under the evidence this was tantamount to an instruction to find for 
the plaintiff. 

Without in any way recognizing a broader power or authority in the 
cashier of a bank than is indicated by the cases cited in argument (Bank 
of Commerce v. Hart, 37 Neb. 197, 55 N. W. 631, 20 L. R. A. 780, 40 
Am. St. Rep. 479; Jones v. First Nat. Bank, 3 Neb. [Unof.] 73, 90 N. W. 
912; State v. American State Bank, 108 Neb. 98, 187 N. W. 759), we 
think it clear that this case rests upon somewhat different principles. 
Here the cashier was in complete control of the affairs of the bank 
as its managing officer and conducted its business. The bank had au- 
thority to make such a settlement. The maker dealt with the only 
person known to him to have, or to have had, any connection with the 
note as payee or owner. He had the note in possession, after maturity 
with nothing upon it to indicate any limitation of his authority. If 
it was the property of Berge, he undoubtedly had authority to make the 
settlement. If it was the property of the bank, Berge also was the only 
person conducting the business of the bank. Alderman is not shown 
to have any knowledge of the entries in the bank’s books in reference 
to the note, or any notice that the bank claimed to own it. His explicit 
denial in this regard is not contradicted. It is urged that, because 
Alderman caused to be inserted in the writing when it was executed 
the final words, ‘‘and the F. & M. Bank of Neb.,’’ notice should be 
imputed to him of some conflicting interest on the part of the bank; 
but under the circumstances, and it being known that Berge, to whom 
the note was originally made, was also conducting the business of the 
bank, we consider that request on the part of Alderman as no more 
than a reasonable precaution in which any prudent business man would 
be justified. The results show it to have been wise. It was, therefore, 
immaterial whether in the settlement, evidenced by the writing herein- 
before set out, Berge was acting for himself or for the bank. His 
authority was apparent and sufficient: in either~ case and the -owner 
was:bound by his act. Davenport v. Stone, 104 Mich. 521, 62 N. W. 
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722, 53 Am. St. Rep. 467. The defendant in good faith parted with 
a valuable consideration and, not being chargeable with negligence or 
with notice of conflicting claims, should not be made to suffer the loss. 
But for the fact that it appears in the record that the proceeds of 
a subsequent sale of the automobile in the sum of $398.55 came into the 
hands of defendant, and was originally tendered by him in this suit, 
the judgment should be reversed, with directions to enter a judgment 
for defendant. Upon this item there is, likewise, no conflict -of testi- 
mony. The defendant’s statement to the effect that, after having made 
his answer and tender thereby, the bank refusing to accept it, he 
applied the money on some other disconnected account due to him from 
Berge, who, although named as a party, was not served with process and 
never appeared in the suit, cannot be allowed to control its disposition 
here. The right result will be reached and a termination of the litiga- 
tion hastened by allowing plaintiff to file within 20 days a remittitur 
in this court of all its judgment as of the date thereof, in excess of 
said $398.55. If so filed, the judgment will be affirmed for that sum; 
otherwise it will be reversed and remanded for further proceedings. 
Judgment accordingly. 


BANK RECEIVING BENEFIT OF PRESIDENTS 
UNAUTHORIZED ACTS MAY NOT 
REPUDIATE THEM 


Keyes v. Citizens’ State Bank of Auburn, Supreme Court of Washing- 
ton, 224 Pac. Rep. 2 


David Hard, Inc., the owner of a piece of land on which the 
Pacific White Mica Company wished to erect a building, entered 
into an agreement whereby it conveyed the land to the latter com- 
pany by a deed placed in escrow with the Citizens’ State Bank of 
Auburn. The terms of the escrow were that the deed was to be 
delivered to the Mica Company upon completion of the building, 
and to insure such completion the Mica Company deposited $1,000 
in cash and 4,000 shares of its treasury stock. If the building was 
not completed the deed was to be returned to David Hart, Ine., 
together with the stock and cash. Subsequently, in order to obtain 
materials for the completion of the building, the president of the 
Mica Company made an assignment whereby the bank was authorized 
to deliver upon the completion of the building $1,000 of the escrow 
fund to certain materialmen. Upon completion of the building, 
the $1,000 was paid over. 





NOTE—For similar decisions see Banking Law Journal Digest (Thira 
Xdition, 1924) § 866. 








THE BANKING LAW JOURNAL 771 


The plaintiff, to whom the Mica Company assigned its interest 
in the escrow deposit, brought this action against the bank, based 
on the contention that the president of the Mica Company had no 
authority to assign the $1,000. it was held that since the company, 
by means of the assignment in question, was enabled to secure the 
completion of the building, which otherwise it could not have secured, 
it received a benefit from the action of its president, and could not 
thereafter repudiate such action on the ground that it was unau- 
thorized. A judgment in favor of the bank was affirmed. 


Action by J. E. Keyes against the Citizens’ State Bank of Auburn 
and another. Judgment for defendants, and plaintiff appeals. Affirmed. 

L. H. Wheeler and Vince H. Faben, both of Seattle, for appellant. 

Wright, Kelleher, Allen & Hilen, of Seattle, and Knickerbocker & 
Agee, of Auburn, for respondents. 

MACKINTOSH, J. David Hart, Ine., owned some land at Auburn, 
upon which the corporation known as the Pacifie White Mica Company 
desired to erect a building. An agreement was entered into between 
the two corporations whereby David Hart, Ine., conveyed the land to 
the Pacific White Mica Company by deed which was placed in escrow 
with the Citizens’ State Bank. The respondent Citizens’ State Bank 
was later succeeded by respondent Auburn National Bank, and we will 
refer to them hereafter as though they were one concern. 

The terms of the escrow were that the deed was to be delivered to 
the Mica Company upon its completion of the building, and to insure 
such completion the Mica Company deposited $1,000 in cash and 4,000 
shares of its treasury stock. If the building was not completed the 
deed was to be returned to David Hart, Ine., together with the 4,000 
shares of stock and the $1,000 in eash. 

The Mica Company entered into a contract with a builder, this 
contract providing that on the completion of the building the escrow 
deposit made by the Mica Company should be paid to the contractor 
as part of his compensation. Difficulty developed in securing sufficient 
funds for the erection of the building and the contractor made an effort 
to secure from a lumber company and a hardware company materials 
for the building. These materialmen refused to supply the materials, 
for the reason that they could not see where they were to receive their 
pay. Thereupon the contractor, together with the president and mana- 
ger of the Mica Company, called upon these materialmen, and it was 
suggested that, if the money which was deposited by the Mica Company 
in escrow could be made available for the bills, the material would be 
furnished. It was then agreed that the contractor and the Mica Com- 
pany would release their interest in the Mica Company’s escrow de- 
posit, and that the $1,000 could be used in payment of the lumber and 
hardware bills. Thereupon an assignment was made in accordance with 
this arrangement, and the respondent was authorized to deliver upon 
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the completion of the building $500 to the lumber company and $500 
to the hardware company as part payment of the material furnished 
by them. David Hart, Inc., execyted a release of any interest it might 
have in the funds on deposit. The lumber company furnished material 
to the value of $1,250 and the hardware company material to the value 
of $1,130. They demanded their payment from the escrow fund and 
the bank accordingly paid each company $500. 

The building having been completed, and the Mica Company entitled 
to a deed, it assigned its interest in the escrow deposit to the appellant, 
who seeks to recover from the bank, principally upon the ground that 
the president of the Mica Company had no authority to enter into the 
contract to assign the $1,000, and also raises the question of the statute 
of frauds. The trial court heard the witnesses and determined that 
the appellant had no cause of action, and we find nothing in the record 
to preponderate against the lower court’s findings. Whether the presi- 
dent of the Mica Company had actual authority or not to assign the 
company’s interest in the deposit is of very little moment, for by 
his actions the Mica Company was enabled to secure the completion 
of the building, which otherwise it could not have secured, and the 
company cannot now assert lack of authority after having taken the 
benefit of what it now contends was the unauthorized actioxs of its 
president, and cannot now repudiate that action. Brundage v. Home, 
ete., Association, 11 Wash. 277, 39 Pac. 666; Beck v. Boucher, 114 Wash. 
574, 195 Pac. 996. The testimony shows that the president of the com- 
pany was also its general manager, and that he had, as a matter of fact, 
full authority to do what was done. 

We find no merit in the other assignments of error. 

The judgment is affirmed. 


COLLECTING BANK LIABLE TO OWNER OF 
DRAFT FOR LOSS RESULTING FROM 
DELAY IN PRESENTING IT FOR 
PAYMENT 


Citizens’ National Bank of Waxahachie v. First National Bank of 
Gorman, Court of Civil Appeals of Texas, 260 S. W. Rep. 219 


The owner of certain stock agreed to sell it for $750. He drew 
his draft upon the purchaser for that amount, attached the certifi- 
eate of stock thereto, and sold and delivered the draft without re- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 247. 
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course on him to the plaintiff, the Citizens’ National Bank of Waxa- 
hachie. The plaintiff paid the face value of the draft. The plain- 
tiff forwarded the draft for collection to the defendant, the First 
National Bank 6f Gorman. The latter failed to present it for pay- 
ment until after the stock had depreciated in value and become 
worthless. The purchaser of the stock then refused to consummate 
the purchase of the stock and pay the draft. 

When sued for the amount of the draft, the defendant contended 
that the plaintiff bank was not entitled to recover for the reason 
that it was not the owner of the draft and that its title thereto was 
for collection only. It was held that the facts were such as to show 
that the plaintiff became the absolute owner of the draft and was, 
therefore, entitled to recover under the rule that a bank accepting 
a draft for collection assumes the duty of exercising ordinary care 
to present and collect the draft, and is liable in damages to the owner 
of the draft for any loss resulting from its failure to perform such 
duty. 


Action by the Citizens’ National Bank of Waxahachie against the 
First National Bank of Gorman. Judgment for defendant, and plain- 
tiff appeals. Reversed and remanded. 


G. O. Groce, of Waxahachie, and Sayles & Sayles, of Eastland, for 
appellant. 
Conner & McRae, of Eastland, for appellee. 


HIGGINS, J.—Appellant sued appellee to recover $750. The ma- 
terial facts alleged in the petition may be summarized as follows: 

On March 20, 1919, W. H. MecAlpin owned five shares of stock in 
the Waxahachie Oil Production Company of the market value of $750 . 
and on March 21, 1919, agreed to sell and A. M. Wesson agreed to 
purchase the same for that amount, and, in pursuance of such agree- 
ment, McAlpin drew his draft upon Wesson for said sum and attached 
the certificates of stock thereto and McAlpin sold and delivered the 
same to plaintiff and indorsed same to plaintiff without recourse, plain- 
tiff paying therefor the face of the draft and became owner thereof in 
good faith; that it forwarded same for collection to appellee at Gorman 
and appellee accepted same for collection; that appellee negligently 
failed to present same for collection until after the stock had depre- 
ciated in value and became worthless and Wesson had therefore refused 
to pay same and consummate the purchase of the stock and plaintiff 
had been unable to collect said draft and the stock was now worthless. 
The petition contains other allegations which are nothing more than 
legal conclusions of the pleader, but the concrete facts stated are as 
above set forth. 

Appellee filed what is termed a plea in abatement, but which was in 
fact a special exception to the sufficiency of the petition and in sub- 
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stance was that the petition showed no beneficial interest in the subject- 
matter vested in plaintiff, because upon its face it showed that it accepted 
the draft merely for collection, and the cause of action, if any, was 
vested in MeAlpin and not in the plaintiff. 

The exception was sustained and the suit dismissed. 

A bank accepting a draft for collection assumes the duty of exercis- 
ing ordinary care to present and collect the same. For the breach of 
its duty in this respect it becomes liable in damages to the owner of 
the draft for any loss resulting from its failure to perform the duty 
imposed upon it. 3 R. C. L. 610 and 630; 1 Morse on Banks & Bank- 
ing (3d Ed.) §218. The exception does not question the sufficiency of 
the petition as stating a cause of action in favor of the owner, but 
proceeds upon the theory that the petition discloses that the owner 
of the draft was McAlpin and the plaintiff’s title thereto was for col- 
lection only. This is untenable in view of these allegations, viz. : 


‘‘Afterwards, on the same day, to wit: March 22, 1919,, said 
MecAlpin, at Waxahachie, Texas, drew his draft for the sum of $750, 
the agreed purchase price of said stock on said A .M. Wesson, at Gorman, 
Tex., in favor of plaintiff, and attached to said draft certificates for 
said five shares of stock so sold, and then and there without recourse 
on him sold and delivered the same to plaintiff, which thereupon paid 
to him the full amount of such draft, and became the owner in good 
faith thereof, and of the shares of stock represented by the certificates 
thereto attached, with the right to enforce payment of said draft in 
compliance with the contract of sale so made.’’ 


This shows that the plaintiff became the absolute owner of the draft 
and entitled to recover under the rule of law announced above. 

Appellee in its brief urges a number of other reasons against the 
sufficiency of the petition, but they are not within the scope of the 
exception presented, and they will not be discussed because they are 
based upon a misconception of the effect of the pleading and ignore the 
rule of Jaw upon which the cause of action arose. 

The only exception presented being untenable, the court erred in 
dismissing the suit if the petition was good against a general demurrer. 
Upon this phase of the case there is only one matter which we desire to 
mention. There is no specific allegation that Wesson would have paid 
the draft had it been presented with due diligence and a special excep- 
tion to its insufficiency in that respect would have been well taken. But 
none was made, and the reasonable intendment and deduction from 
the petition is that the draft would have heen paid by Wesson had it 
been presented with due diligence. The petition is very inaptly and 
unskillfully framed, but it is regarded as good against a general 
demurrer. 

Reversed and remanded. 
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RECEIVERS OF RAILROAD MAKING WRONG- 
FUL DELIVERY OF SHIPMENT LIABLE TO 
HOLDER OF DRAFT DRAWN AGAINST 
SHIPMENT 


Baker v. First National Bank of Lovelady, Court of Civil Appeals of 
Texas, 260 S. W. Rep. 220 


The First National Bank of Lovelady, as assignee of a draft to 
which was attached a bill of lading for a carload of lumber, brought 
this action against the receivers of a railroad who wrongfully de- 
livered the lumber to the consignee without requiring the surrender 
of the bill of lading or the payment of the draft. It was held that 
the receivers were liable for conversion of the property, and that 
the plaintiff was entitled to recover from them the amount of the 
draft with interest from the date of the conversion, although the 
bank did not first exhaust its remedy against the drawer of the 
draft. 


Action by the First National Bank .of Lovelady and another against 
James A, Baker, receiver, and others. From the judgment rendered, the 
named defendant appeals. Affirmed. 


Morris, Sewell & Morris, of Houston, for appellant. 

Adams & Adams, of Crockett, for appellees. 

HODGES, J.—In November, 1920, Lang Smith shipped a carload of 
lumber from Lovelady, Tex., to H. R. Franke, at Fant City, Tex., over 
the lines of the International & Great Northern Railway Company and 
the San Antonio, Uvalde & Gulf Railway Company. Both railroads 
were at the time in the hands of receivers. The agent of the receivers 
issued a bill of lading to Smith. The latter carried the bill of lading to 
the First National Bank of Lovelady, and drew a draft against Franke 
for the sum of $861 with the bill of lading attached. The draft was 
then assigned to the bank, and by it transmitted to Fant, Tex., for col- 
lection. It was discovered later, however, that the agent of the terminal 
carrier had delivered the carload of lumber to Franke without requir- 
ing the surrender of the bill of lading or the payment of the draft. 
The bank brought this suit against the receivers for conversion of the 
property, and joins as parties defendant Smith, the drawer of the 
draft, and Franke, the drawee. 

In a trial before the court a judgment was rendered in favor of the 


NOTE—For similar decisions see Banking Law Journal Digest (Thiré 
Edition, 1924) § 147. 
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bank against the receivers for the amount of the draft, with interest 
from the date of the conversion, and for a like sum in favor of the 
receivers against Smith. Franke was discharged upon the finding 
that he did not owe Smith anything for the lumber, it appearing that 
he had previously paid for it, and the draft upon him was unauthorized. 

The receivers appeal and insist that they are not liable, because 
of the negligence of the bank in failing to previously collect the amount 
of the draft from Smith. The evidence showed that Smith was a de- 
positor of the bank and had money to his credit in the bank. The 
evidence also shows that he did not have a sufficient amount at any 
one time to pay the entire amount of the draft, and, further, that he 
at all times owed the bank other debts which exceeded the amount he 
had on deposit. 

We are of the opinion that under the facts of this case the receivers 
were liable for the conversion of the lumber, and the bank did not 
owe them the duty to first exhaust its remedy against Smith. They 
were also liable for interest as damages from the date of the conversion. 
This last conclusion is assailed as being in conflict with the case of 
Brazelton & Johnson v. J. I. Campbell et al., 49 Tex. Civ. App. 218, 
108 S. W. 770. The facts of that case distinguish it from this. It was 
not there held that a receiver, who in his representative capacity con- 
verts property which he is required by law to transport, is not responsible 
for the full measure of damages which result from a conversion. In 
that case the estate was sought to be held liable for a personal tort 
committed by the men who were acting as receivers, when they took 
charge of property that did not belong to the estate in their hands. 
The court merely ruled that the estate could not be made responsible 
for their personal torts. 

We are of the opinion that the judgment should be affirmed, and 
it is accordingly so ordered. 


LIABILITY OF DIRECTORS ON BOND PLEDGED 
AS SECURITY FOR LOAN TO BANK 


National Bank of Suffolk v. Farmers’ Bank of Franklin, Supreme Court 
of Appeals of Virginia, 123 S. E. Rep. 522 


The directors of the Farmers’ Bank of Franklin executed a bond 
for the sum of $10,000, payable ‘‘on demand’’ to the Farmers’ Bank 
of Franklin, ‘‘or assigns.’’ This bond was delivered to the president 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 903. 
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of the Farmers’ Bank in order that it might be assigned to the Na- 
tional Bank of Suffolk as collateral security for a loan to the 
Farmers’ Bank of $10,000. The latter bank obtained the loan on 
its note for $10,000 and the pledge of the bond. The president of 
the Farmers’ Bank assigned the bond to the Suffolk Bank as security 
for the note or any note given in extension thereof. 

The original note was renewed from time to time. The final 
renewal note was not paid at maturity and the Suffolk Bank brought 
this action on the bond. The directors contended that they were 
released from liability on the bond because renewals of the note were 
given without their knowledge or consent. It did not appear that 
the directors had knowledge of or consented to the renewals of the 
note, or that they knew within what time the note was made payable. 
It appeared, however, that when they delivered the bond they did not 
stipulate that it was to be pledged as collateral for any particular 
note, or for a note payable in any specific time. It was held that 
under these circumstances, the president of the Farmers’ Bank 
had implied authority to assign the bond as security not only for 
payment of the original note, but also as security for payment of 
any note given in extension or renewal thereof, and that the directors 
were liable on the bond. 


Action by the National Bank of Suffolk against the Farmers’ Bank 
of Franklin and others. From an adverse judgment, plaintiff brings 


error. Reversed, and final judgment for plaintiff. 

This is an action at law instituted by the plaintiff in error (herein- 
after called plaintiff) by notice of motion against the defendant in 
error, the directors of the Farmers’ Bank of Franklin (hereinafter 
called the defendants, or referred to as the directors) and others, upon 
a certain bond executed by said directors, payable ‘‘on demand’’ to 
the Farmers’ Bank of Franklin, ‘‘or assigns,’’ for the principal sum 
of $10,000, and delivered by the directors to the president of such 
bank for the following purpose, namely: In order that such bank 
might pledge such bond by assigning it to the plaintiff as collateral 
security for a loan of $10,000 which the Farmers’ Bank of Franklin 
desired to obtain of the plaintiff, but which the plaintiff declined to 
make unless the said directors would execute and deliver their afore- 
said bond for the aforesaid purpose, as was known to the directors at 
the time. 

There was a verdict and judgment in the trial court in favor of 
the plaintiff against the Farmers’ Bank of Franklin and said president 
for $4,996.47, the balance claimed by the plaintiff as owing upon said 
bond, with interest; but there was a verdict and judgment in favor 
of the other defendants, consisting of the said directors other than 
said president of defendant bank. 

The defense set up by the directors other than said president is 
that they were released from liability on said bond by reason of the 
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renewals of the principal note given by the Farmers’ Bank of Franklin 
for said loan, without the knowledge or consent of such directors. 

The said bond bears date October 18, 1920, and was delivered, as 
aforesaid, for the purpose aforesaid, on such date. Shortly thereafter 
the Farmers’ Bank of Franklin, acting through its president, obtained 
the loan above mentioned from the plaintiff upon its negotiable note 
for $10,000, and the aforesaid pledge of said bond as collateral security 
as aforesaid. 

The form of the negotiable note mentioned was the form of col- 
lateral note used by the Farmers’ Bank of Franklin, in the usual 
course of business, with which the said directors were familiar. The 
provisions of the negotiable note, so far as material, were as follows: 











































“$10,000.00 
‘‘Sixty (60) days after date the undersigned * * * promise to 
pay to the National Bank of Suffolk or order, negotiable and payable, 
without offset, at said bank, ten thousand and no/100 dollars, for 
value received; having deposited with said bank as collateral security 
for the payment of this note, or any note given in extension thereof, 
* * * the following property, namely: 
‘‘Bond of directors of Farmers’ Bank of Franklin, i" = ™ 
‘‘{Signed] The Farmers’ Bank of Franklin, 
‘‘By E. L. Beale, Pres.’’ 
(Italies supplied.) 


On the back of said bond the said president made the following 
indorsement : 


‘‘For value received we hereby assign the within to the National 
Bank of Suffolk, and guarantee the payment thereof. 


“‘(Signed] The Farmers’ Bank of Franklin, 
“‘By E. L. Beale, Pres.’’ 


The said president, E. L. Beale, is one of the directors who executed 
and delivered said- bond as aforesaid, for the purpose aforesaid. 

When the original negotiable note aforesaid fell due it was cur- 
tailed a small amount by the Farmers’ Bank of Franklin, acting 
through its said president, and renewed for 60 days, the same form 
of note being used, containing the same provision as to the bond being 
‘deposited with said bank as collateral security for the payment of 
this note or any note given in extension or renewal thereof,’’ etc. 
Thereafter, from time to time, other curtails and renewals of the note 
were made by such bank, acting through its president, the same form 
of note being used, until June 23, 1921, when the last renewal was 
made, on the same form of note. This note was not paid or renewed 
at maturity, and thereafter the action in the instant case was brought 
upon said bond, as aforesaid, subject to certain credits indorsed there- 
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on, consisting of said curtail payments, which left a balance of $4,996.47 
owing on said bond, as claimed by the plaintiff, for which said judg- 
ment was entered for the plaintiff against the Farmers’ Bank of 
Franklin and E. L. Beale, but as to which there was a verdict and 
judgment in favor of the said directors other than the said Beale, as 
aforesaid. 

It does not expressly appear from the evidence that the directors, 
other than the said president, had any actual notice of the said 
renewals of said principal note, nor does it expressly appear that 
such directors consented to such renewals or any of them. 

Further, it does not appear from the evidence that the directors, 
other than the said president, E. L. Beale, knew, before or at the time 
said principal note was executed, within what time such note was 
to be or was in fact made payable. It further appears from the 
evidence, however, that they did not stipulate when they delivered 
said bond, as aforesaid, for the purpose aforesaid, that it was to be 
pledged as collateral for any particular note, or for a note payable 
in any specific time. 

After the evidence was all in the plaintiff asked the trial court 
to give the following instruction: 


‘*Instruction No. lp. 

‘‘The court instructs the jury that, if they believe from the evi- 
dence that the bond sued on was executed by the defendants and was 
deposited with the plaintiff as collateral security for a loan made by 
the plaintiff to the Farmers’ Bank of Franklin, that the said loan has 
not been paid, and that the plaintiff is still the holder of said bond, then 
they must find in favor of the plaintiff against the defendants for the 
balance due on said bond.’’ 


But the court refused to give such instruction, and in lieu thereof 
instructed the jury as follows: 


‘““The court instructs the jury that, if they believe from the evi- 
dence that the defendants, excepting the Farmers’ Bank of Franklin 
and E. L. Beale, with the knowledge of the plaintiff, executed the 
said bond as an accommodation to the Farmers’ Bank of Franklin 
with the intent and purpose that the same should be used, and was 
used, as collateral security for a negotiable note made October —, 1920, 
by the Farmers’ Bank of Franklin, payable 60 days after date to 
the plaintiff, and that plaintiff by valid and binding agreement with 
the Farmers’ Bank of Franklin extended the time of the payment of 
the said note, for which such bond was collateral security, then they 
must find for the defendants, unless it is shown by the evidence that 
the extension was made with the consent of the said defendants, ex- 
cept the Farmers’ Bank of Franklin and E. L. Beale.’’ 


KE. R. F. Wells, of Norfolk, and E. Frank Story, of Franklin, for 
plaintiff in error. 
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E. L. Beale, of Franklin, John N. Sebrell, Jr., of Norfolk, Jas. H. 
Corbitt, of Suffolk, D. C. O’Flaherty, of Richmond, N. T. Green, of 
Isle of Wight, for defendants in error. 


SIMS, P., after making the foregoing statement, delivered the 
following opinion of the court: 

Independently of other views which, in our opinion, would lead to 
the same result, but which need not be set out here, there is a single 
question presented for decision by the assignments of error which is 
determinative of the case, namely: 

1. Did the president of the Farmers’ Bank of Franklin (who 
was also one of the makers of the bond sued on), under the circum- 
stances above set forth, have the implied authority from the other 
makers of such bond to assign the bond to the plaintiff, as he did, 
as collateral security, not only for the payment of the original nego- 
tiable note above mentioned, but also as security for the payment of 
‘‘any note given in extension or renewal thereof.’’ 

The question must be answered in the affirmative. 

It is apparent from the evidence that the bond sued on was given 
to be used by the principal debtor, the defendant bank, acting through 
its said president, as a pledge as collateral security for the loan of 
$10,000 which the plaintiff afterwards made to such principal debtor, 
not as such security for the payment of any particular note; and 
when the bond was delivered by its makers to the president of the 
bank (who was also one of the makers of the bond), to be assigned by 
him, acting for the bank, to the plaintiff, without any restriction being 
placed upon the form of assignment to be made, the inference is irre- 
sistible that the president of the bank was impliedly authorized to 
execute the form of assignment he did execute, namely, that contained 
in the form of collateral note which was used by him, being the same 
form for such an assignment used by the bank, in its usual course 
of business, of which bank the makers of the bond were directors, and 
with which form of note they were familiar. 

It is urged in argument in behalf of the defendant directors before 
the court on this appeal that the assignment itself stipulates that the 
bond was deposited as collateral security for the payment of ‘‘this 
note,’’? namely, the original negotiable note given by the principal 
debtor bank. But this was a stipulation made by the pledgee of the 
bond to whom the bond was assigned by its makers for the purpose 
aforesaid, and not by such makers themselves; and the stipulation goes 
further, and says that the bond is deposited to also secure the pay- 
ment of ‘‘any note given in extension or renewal’’ of the original note. 

The assignor had no express authority to make the assignment in any 
particular form. He acted under his implied authority in making the 
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assignment he did make, and that authority as fully empowered him to 
stipulate that the bond was deposited as security for the payment of re- 
newal notes as for the payment of the original note. The makers of the 
bond, therefore, cannot select one of such stipulations to rely upon and 
repudiate the other. They are bound as much by the one as by the other 
stipulation. By claiming the benefit of it they admit that they are bound 
by one of the stipulations; and they are equally bound by the other 
stipulation. And, aside from any admission, it is plain that the as- 
signor, having been given the general authority to make the assignment 
of the bond as security for the loan, had the implied authority from the 
makers of the bond to make the assignment as it was made. 

The case will be reserved, and, acting under the statute (Code, . 
§ 6365), final judgment will be rendered by this court in favor of the 
plaintiff against the directors who are defendants in error here, jointly 
and severally, for the sum of $4,996.47, the balance owing on said bond, 
with interest thereon from the 4th day of August, 1922, until paid, and 
costs. 

Reversed, and final judgment for plaintiff. 


BANK PURCHASING NOTE NOT CHARGEABLE 
WITH NOTICE OF INFIRMITIES 


Baumeister, Vollmer & Scott Bank v. Talbott, Supreme Court of 
Washington, 225 Pac. Rep. 238 


The defendant was the maker of a promissory note obtained by 
fraud and without consideration. Before maturity the note was 
sold to the planitiff bank, which issued certificates of deposit in pay- 
ment therefor. When sued upon the note the defendant contended 
that there were circumstances suggesting infirmities in the note 
which were sufficient to raise an issue as to the good faith of the 
bank in purchasing the note. One of these circumstances was that 
the figure ‘‘8’’ expressing the rate of interest, and the words ‘‘date’’ 
and ‘‘at maturity,’’ expressing when interest commenced and was 
payable, were written in different handwriting from that of the signer 
of the note. It was held that this circumstance was insufficient to 
charge the bank with notice of infirmities in the note. It was further 
held that the fact that the note was a farmer’s note, payable to the 
maker, did not put the bank upon inquiry. The further fact that 
the person arranging the sale of the note instructed the cashier of 
the bank as to the persons to whom the certificates of deposit should 
be made payable, was held not sufficient to charge the bank with 
knowledge of infirmities in the note, in view of the fact that neither 
the cashier nor the person arranging the sale had knowledge of such 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 482. 
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infirmities and that the latter, in giving the instructions, was not 
acting as either an agent or superior of the purchasing bank. For- 
these reasons, a judgment for the defendant was reversed. 


Action by the Baumeister, Vollmer & Scott Bank against H. C. 
Talbott. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded, with directions. 

Homer L. Post, of Asotin, and James E. Babb, of Lewiston, Idaho, 
for appellant. 


M. F. Gose, of Pomeroy, and Tannahill & Leeper, of Lewiston, Idaho, 
for respondent. 


MITCHELL, J.—The Baumeister Vollmer & Scott Bank, claiming to 

be a purchaser for value before maturity and without notice of any 
infirmity in the instrument, brought this action against the maker to 
recover on a promissory note for $2,500 and interest. The case was 
tried to a jury, which found a verdict for the defendant. Plaintiff’s 
motions for a directed verdict and for judgment notwithstanding the 
verdict being overruled, a judgment on the verdict was entered, from 
which the plaintiff has appealed. 

We consider only the assignments relating to the denials of the 
motions. The note for $2,500, dated February 14, 1921, due six months 
after date, payable to the order of H. C. Talbott, the maker and signer 
of the note, with interest at 8 per cent. per annum from date payable at 
maturity, and was indorsed in blank by the maker. It was obtained by 
and delivered to one Scheps in Asotin county, the home of the respond- 
ent, on account of the sale of stock in what was called the Washington- 
Idaho Lumber Corporation, at Lewiston, Idaho. It may and will be 
considered, for the purposes of this case, that the stock was worthless and 
the note was obtained by actual fraud and without consideration. It 
appears that one Porter, who was associated with Scheps, became aware 
promptly of the fraudulent circumstances under which the note was 
procured. Neither of these two persons testified at the trial. One 
Howard J. Kressly, connected with a company at Lewiston that was 
proposing to assist in financing the lumber Company, learning that 
Porter wanted to sell the note in question, agreed to help him in dispos- 
ing of it for a commission of 5 per cent., and by telephone called up 
Mr. Dyer, of the First National Bank of Grangeville, Idaho, with whom 
he had done banking business and offered to sell the note, describing it. 
There were several telephone conversations between them, and Kressly 
mailed the note to him upon being advised that Dyer had learned that 
the appellant would purchase it. Dyer, of the Grangeville bank, by 
telephone called Mr. Matthes, cashier of the appellant bank, and in- 
quired if he knew H. C. Talbott, and if his note for $2,500 would be 
considered good. Matthes informed him that Talbott had not done any 
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business at his bank for a number of years; that he was not in close 
touch with his financial affairs, but considered him good for that amount. 
At the same time, or about that time, Dyer inquired if he would like 
to purchase the Talbott note, to which Matthes replied he did not care to 
take it over, as he had to conserve the resources of the bank at that time. 
About this time one E. E. Eastward, an employee engaged as auditor 
of several banks, including the Grangeville bank, who had seen the 
Talbott note and talked with Dyer about it at Grangeville, explained 
to Matthes over the telephone that the note could be had by his bank 
for certificates of deposit bearing 4 per cent. interest per annum due 
about a week after the maturity of the Talbott note. Mr. Matthes, for 
his bank, consented to purchase the note on those terms, and Mr. Dyer, 
upon being so informed, forwarded the note with instructions to deliver 
certificates to or in the name of Mr. Kressly. Mr. Kressly called, and, 
on requesting that four certificates to himself and one to another person, 
totaling $2,500, be issued, Mr. Matthes called Mr. Dyer as to issuing one 
in the name of the other person, and was advised that whatever was 
agreeable to Mr. Kressly would be satisfactory, and the certificates were 
so issued and delivered by the bank on February 21, 1922, one week 
after the date of the Talbott note. The evidence shows that Kressly had 
transacted prior business with the Grangeville bank, including the sale 
to it of one or more notes, and that no trouble had arisen in those 
dealings. Mr. Matthes testified that in purchasing the note he supposed 
it belonged to Dyer or the Grangeville bank, and there is no testimony 
whatever contradicting that of Eastward, Dyer, and Matthes that neither 
of them knew anything about the fraud in the inception of the note, 
neither of them knew it had been given for stock in the Washington- 
Idaho Company, and indeed, neither of them knew at that time that 
there was such a corporation. 

But, it is said there were ‘‘danger signals’’ on the note and in the 
sale of it that were ignored by the appellant, which directly or by fair 
and reasonable inference suggested the infirmity of the note so as to 
take the question of the good faith of the bank in purchasing it to 
the jury. 

One of these is that there was testimony to show that after the note 
was delivered by the maker the figure ‘‘8,’’ expressing the rate of 
interest, was inserted, and that the word ‘‘date’’ and the words ‘‘at 
maturity’’ expressing when interest commenced and was payable, were 
written in different handwritings from that of the signer of the note. 
The respondent himself testified that the only change made after he 
signed and indorsed the note was the adding of the figure ‘‘8’’ for the 
rate of interest. Matthes, Dyer, Eastward, and Kressly all testified 
that. at all times they saw the note it was in its present condition as 
to its contents. .In 1 R. C. Iu. 1022, the rule is stated to be: 
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‘““Where a person executes an instrument containing blanks and 
intrusts it to a third person with power, express or implied, to fill 
the blanks in a certain manner, and such third person exceeds his au- 
thority in filling them, it is well settled that a bona fide holder will be 
protected, and the instrument is enforceable in his hands.’’ 


Again, it is said that the note is a farmer’s note made payable to the 
maker. Such a note is specifically authorized by section 3399, Rem. 
Comp. Stat., whatever the business or calling of the maker, and does 
not tend to suggest fraud in the origin of the note nor to put a subse- 
quent holder upon inquiry. 

Again, in the transaction leading to the purchase of the note, it 
appears that Dyer wrote a letter about it to Matthes, who did not and 
could not produce the letter. Considerable stress is laid on this, as 
though the jury had the right to infer that Matthes was withholding 
damaging testimony. He testified, however, that at the request of his 
counsel he had searched more than once for and was unable to find the 
letter. Mr. Dyer was a witness, and, although the trial lasted several 
days he was not even requested by respondent’s counsel to furnish or 
try to procure his copy of the letter. Both of them testified as to its 
contents, and were cross-examined thereon. 

Again, some inference of importance is sought to be drawn by way 
of withholding facts, because Matthes declined to answer two questions 
on cross-examination: (1) He testified that the third party in whose 
name one of the certificates of deposit was made out at the request of 
Kressly was unknown to him. Counsel then asked him, ‘‘Is your bank 
in the habit of doing that kind of business with strangers—men whom 
you don’t know; whose integrity you don’t know; whose financial stand- 
ing you don’t know?’’ to which the witness said, ‘‘I refuse to answer the 
question.’’ (2) In eross-examination Mr. Matthes was examined fully 
with reference to the so-called changes in the written portion of the 
note and the supposediy different handwritings claimed to be shown 
or indicated thereon, and then later in the cross-examination he testified 
that in his experience as a banker he had seen some 8 or 10 notes drawn 
payable to the maker, none of them the last 10 years; that he ‘‘read the 
note before he paid for it, but the fact that it was payable to the maker 
did not excite my suspicion, although an unusual note, that I did not 
take notice of the figures ‘8’ nor the word ‘date’ nor the words ‘at 
maturity’ at the time I bought the note.’’ And then he was asked, 
‘Then you bought the note in a sort of careless way, didn’t you?’’ to 
which he replied, ‘‘I refuse to answer the question.’’ It is apparent 
that the questions related to immaterial matters, and that the witness 
thought he was simply being teased, and refused to answer. Manifestly 
the inquiries were considered unimportant, else counsel would have 
insisted on answers, which he did not do. 
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Lastly, it is argued that by a connecting line through Scheps, Porter, 
Kressly, Eastward, and Dyer to Matthes there was proof of guilty 
knowledge of agency, and especially because Dyer, who delivered the 
note to Matthes, instructed him how to pay for it. It has already been 
observed that Eastward, Dyer, and Matthes knew nothing whatever 
about the consideration, or lack of it, for the note. They were dealing 
with a negotiable instrument, fair on its face. Dyer was indisputed that 
he undertook to dispose of the note to accommodate Kressly, a patron 
of the Grangeville bank, and even this much was not known to Matthes, 
who at all times thought the note belonged to the Grangeville bank or 
to Dyer individually. The two banks were under control of separate 
and distinct boards, and while there may have been one or more persons 
who owned stock in both banks there is no testimony that any one was 
a director of both banks, nor is there any evidence that Dyer had any 
interest in the appellant bank, that Matthes had any interest in the 
Grangeville bank, or that Eastward had any interest in either of them. 

While it is true that in the testimony the word ‘‘instructed’’ was 
used in speaking of the directions or request of Dyer to Matthes in 
paying for the note by the certificates of deposit and the party or parties 

‘ to whom they should be made payable, there is neither evidence nor 
reasonable inference therefrom that he directed or instructed as eithe. 
an agent or superior of the appellant bank, but only as any seller of a 
negotiable instrument, would do in taking his pay in the paper of a 
bank to which the sale was made. 

The case is unlike that of Allen v. Landre, 120 Wash. 171, 206 Pac. 

845, wherein we said: 





























‘‘Tf appellant’s testimony be true, then respondent’s conduct with 
reference to this note would seem rather unusual and strange. If he 
were not the attorney or agent of the nitrate company, why did he 
permit himself to be represented as such? Why did he come to appel- 
lant’s place of business with the agent, who had been guilty of fraud? 
Why did he not tell appellant that he intended buying the note? These 
matters and others shown were at least some proof that there was a 
confidential business relation between Etheridge and the respondent, 
and that the latter knew of the infirmities of the note.’’ 















The statute and rules applicable to this case are fully set out in 
the case of Larsen v. Betcher, 114 Wash. 247, 195 Pac. 27, and need 
not be repeated here. 

Upon a consideration of the record, we think it must be held as a 
matter of law that there is neither evidence nor reasonable inference 
from evidence sufficient to sustain the verdict, and that the motions of 
the appellant should have been granted. 

Reversed and remanded, with directions to grant appellant’s motion 
for a judgment notwithstanding the verdict. 
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DEPOSIT CONTINUED BY ADMINISTRATOR 
HELD GENERAL DEPOSIT 


Thompson v. Orchard State Bank, Supreme Court of Colorado, 227 
Pac. Rep. 827 










Theddy Moynihan died intestate, having on- deposit in the de- 
fendant bank a sum of money evidenced by certificates of deposit. 
The plaintiff, the administrator of Moynihan’s estate was unable to 
obtain payment of the sum represented by the certificates of deposit 
because they were not due. He induced the officers of the bank to. 
issue a new certificate of deposit upon which the directors of the 
bank signed a guaranty of payment. Thereafter, the bank became 
insolvent before the maturity of the certificate. The plaintiff then 
brought this action to recover the amount of the certificate of deposit. 
He contended that the deposit was a special deposit and that his 
claim should be allowed as a preferred claim. He argued that the 
deposit of estate funds on a time certificate of deposit was unau- 
thorized, unlawful, and wrongful under the laws of Colorado, and 
for that reason the fund claimed should be given a preference. It 
was held that the deposit in question was a general and not a special 
deposit, and that the plaintiff had not wrongfully invested the funds 
of the estate but had merely continued the relationship of debtor 
and creditor created by the decedent, and that the plaintiff was 
not entitled to a preferential payment. 




















Action by William Hall Thompson, as administrator of the estate 
of Theddy Moynihan, deceased, against the Orchard State Bank and 
another. Judgment for plaintiff granted only partial relief, and plain- 
tiff brings error. Affirmed. 









Herbert M. Baker, of Greeley, for plaintiff in error. 
Walter E. Bliss, of Greeley, for defendants in error. 


SHEAFOR, J. Suit brought by plaintiff in error as administrator 
of the estate of Theddy Moynihan, deceased, against defendants in error, 
to recover the sum of $4,694.14, the amount of a certificate of deposit, 
praying that the same be declared a special deposit, and that defendant 
commissioner be ordered to pay the amount of the certificate, with 
interest, as a preferred claim. Moynihan died, intestate, January 1, 
1922, having on deposit in defendant bank at the time of his death the 
following sums of money: $250.94 on open checking account; $4,273.65 
evidenced by certificate of deposit dated April 9, 1921; $702.56 evidenced 











NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 131. 
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by certificate of deposit dated May 6, 1921, and $520 evidenced by 
certificate of deposit dated October 21, 1921. These certificates of 
deposit were due in one year after their respective dates, and bore 
interest at the rate of 5 per cent. per annum. 

On January 3, 1922, the plaintiff as administrator of the decedent’s 
estate withdrew from the defendant bank the open checking account of 
$250.94, but could not obtain payment of the sums represented by the 
certificates of deposit because the same were not due. About January 
10, 1923, the defendant bank became insolvent, and defendant McFerson, 
as state bank commissioner, took possession of its assets and property 
and proceeded to settle its affairs. Some time prior to March 1, 1922, 
after plaintiff had been negotiating with the officers of the bank for a 
surety bond to secure the payment of the certificates of deposit when 
due, the plaintiff and the officers of the defendant bank entered into 
an agreement in substance and effect, that the bank would pay plaintiff 
$500 on the certificates and would issue a new certificate for the balance 
$4,694.14, to become due in 10 months, or January 1, 1923, to bear 5 
per cent. interest per annum, with a guaranty to be written on the back 
of the certificate signed by the directors of the bank, and that if the 
plaintiff needed any part or all the money, at any time, it would be 
forthcoming; that if the money was demanded and paid before the due 
date, no interest was to be paid; plaintiff also agreeing to allow the 
money to remain ‘in the bank as long as possible and felt safe in so 
doing, the plaintiff stating that his purpose was to get what security 
he could and to accommodate the bank people. Pursuant to that agree- 
ment the bank issued and delivered to plaintiff a certificate of deposit 
in words and figures following: 


‘“Certificate of deposit not subject to check. 

‘*Orchard, Colo., March 1st, 1922. No. 424. This certifies that Wm. 
Hall Thompson, public administrator (Teddy Moynihan Estate) has de- 
posited with the Orchard State Bank (82-367) $4,694.14 forty-six hun- 
dred ninety-four dollars fourteen cents payable to the order of himself 
in current funds ten months after date with interest to maturity only 
at the rate of five per cent. per annum upon the return of this certificate 
properly indorsed. 

‘‘John Mannhalter, Cashier.’’ 


On the back of said instrument appear the following indorsements: 


‘We personally guarantee payment of this certificate with interest. 
‘*Hattie B. Girardot. 
‘‘Wm. H. Butters. 
‘*H. M. Kuhn. 
‘*H. W. Young.’’ 


It is admitted that the amount sued for is correct and that it has 
not been paid. 
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The trial court found for the plaintiff for the amount of the certifi- 
cate, and rendered judgment accordingly, but declined to impress a trust 
upon any of the assets of the bank in the hands of the commissioner 
for the payment of the judgment. The plaintiff brings the case here. 

Plaintiff’s position is that the evidence impressed the deposit with a 
trust, making it a special deposit and preferred claim against the bank, 
but that, irrespective of the facts and circumstances established by the 
evidence, the law impresses a trust on time deposits of an administrator 
of estate funds when the bank has notice of the trust nature of the funds, 
and especially so if such deposit is unauthorized or unlawful. 

The plaintiff argues that the deposit in question was not a mere 
general one; that it was a time deposit in the nature of a loan, bearing 
interest, the certificate in the nature of a promissory note, and placing 
the fund wholly out of the control of the trustee until the maturity of 
the loan; that this was beyond the power of the trustee under general 
legal principles, and supported by Smith v. Fuller, 86 Ohio St. 57, 99 
N. E. 214, L. R. A. 1916C, 6, Ann. Cas. 1913D, 387; that whether that 
proposition be correct or not, nevertheless under Comp. Laws 1921, 
§ 5269, it is unlawful for an administrator to invest estate funds by 
depositing them in a bank on time certificates of deposit, and therefore 
the deposit was unlawful, unauthorized, and wrongful, and, being so, 
the fund claimed should be given a preference. 

It is true that the court in Smith v. Fuller, supra, held as contended 
for by plaintiff, that is, that the trustees were without power to make 
a mere general deposit of trust funds, in other words, without power 
to loan out the trust money without an order of court, and that— 

‘Tt must be presumed that the trustees and the bank officers intended 


these deposits to be special rather than general, and that in such case 
the relation of mere debtor and creditor did not arise.’’ 


In passing upon the question as to whether the fund had been kept 
in such a way as to authorize a court of equity to ingraft a trust upon it, 
the court said: 


‘The deposits were in the name of the persons as trustees; and, as 
we have found, the character of trust money was thus stamped upon 
them; and there was at all times, after the first deposit and until the 
assignment, funds in the vaults of the bank more than sufficient to 
satisfy the certificates.’’ 


And further held that for the bank to have used it would have been 
a violation of the trust, and that the bank used it would not be pre- 
sumed in the absence of evidence to that effect. The court quoted with 
approval the following from Massey v. Fisher, Rec (C.C.) 62 Fed. 958: 


‘‘The fact that the money was not marked, and, by a mingling with 
other funds of the bank, lost its identity, does not affect the right to 
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recovery in full, if it can be traced to the vaults of the bank, and it 
appears that a sum equivalent to it remained continuously [within those 
vaults] until removed by the receiver.’’ 


Attention is here called to the fact that in the instant case the plain- 
tiff made diligent and commendable effort to collect the money on the 
certificates before due, or obtain security for their payment when they 
should mature; that he succeeded in effecting a settlement by the terms 
of which the bank should retain and use and mingle with its other funds 
the money represented by the certificate in question, and should for its 
use pay 5 per cent. interest per annum, if left to maturity, and with the 
further understanding that the plaintiff might withdraw the money at 
any time needed, before the maturity of the certificate, but in that 
event no interest should be paid. The bank did commingle the money 
with its other funds and did use the same, and in so doing was not guilty 
of a violation of the trust. The fund in these circumstances, of course, 
could not at any time be traced to the vaults of the bank, nor does it 
appear that a sum equivalent to it remained continuously within the 
vaults of the bank until removed by the commissioner. We do not think 
Smith v. Fuller, supra, is applicable to the facts established in the case 
at bar, nor does its reasoning appeal to us, and we do not follow it. 

The facts in the instant case cannot be distinguished in any material 
particular from the facts in Officer v. Officer, 120 Iowa, 389, 94 N. W. 
947, 98 Am. St. Rep. 365, where the court held that the fact that plain- 
tiff was a trust creditor did not of itself entitle him to preference over 
other creditors, that the deposit was rightful, and the relation of debtor 
and creditor was created. 

In Paul v. Draper, 158 Mo. 197, 59 S. W. 77, 81 Am. St. Rep. 296, 
it was held that a fund deposited in a bank by a guardian of minors, 
though known by the bank to be deposited by him as trustee, could not 
be paid in preference to the claims of other depositors; that it was a 
general deposit; in the absence of evidence making it a special one, 
and, no misappropriation having been intended or accomplished, the 
owner of the fund became a creditor of the bank, and stood upon the 
same footing as other general depositors in the bank and entitled to no 
preference ; that ‘‘the bank simply became indebted to him in his official 
capacity, and he took the risk of being able to collect it when he re- 
quired it.’’ So here, if the deposit was rightful, there appears no reason 
why plaintiff is entitled to a preference over other creditors of the bank. 

The plaintiff contends, however, that because of special statutory 
restriction he had no right to make a general deposit ; that what he did 
amounted to an investment of the funds of the estate, and this he could 
not do because prohibited by the statute. We do not concur in this view. 
True, the statute provides that it shall be lawful for executors and 
administrators to invest moneys belonging to their respective estates 
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in certain securities to be approved by order of the county court, and 
from the language of the statute it may be inferred that no other 
disposition of the funds of an estate can be made, but in this case the 
plaintiff did not invest, within the meaning of the statute, any funds of 
the estate. Plaintiff says what he did was equivalent to this: That on 
March 1 the bank passed over to him the money and he immediately 
invested it by handing it back to the bank and taking the certificate in 
question, due in 10 months, bearing 5 per cent. interest per annum. 
We do not so view it. Had the bank passed the money over to him he 
would have kept it, and conserved it for the benefit of the estate, for 
that was the exact thing he was trying to do—to get the money—and, 
as he could not, he made the best possible terms he could to secure, 
eventually, the payment of the money which had been placed in the 
bank by the decedent, Moynihan. He merely continued the relationship 
of debtor and creditor which had been created by Moynihan. We 
think the plaintiff acted in the utmost good faith; that his act was not 
unlawful, unauthorized, or wrongful, and was not in violation of the 
statute. His conduct fully accords with the views of this court expressed 
in Regents v. Wilson, 73 Colo. 1, 213 Pac. 131, where it was said: 


‘‘The rule is that it is the executor’s duty with reference to invest- 


ments, to treat the funds in his hands as an ordinarily prudent man 
would treat his own, otherwise he is guilty of negligence.’’ 


This the administrator did; he could not in the circumstances have 
done more; he should not have done less. 
The judgment of the trial court was right and should be affirmed. 


BANK HOLDING UNPAID DRAFT ISSUED IN 
PAYMENT OF CHECKS ON INSOLVENT 
BANK NOT PREFERRED CREDITOR 


American Bank of De Soto v. People’s Bank of De Soto, St. Louis, Mo., 
Court of Appeals, 255 S. W. Rep. 943 


It was the custom of the plaintiff and defendant banks to daily 
clear checks which each had received on the other. On December 
30, 1920, the plaintiff bank had in its possession a number of checks 
drawn on the defendant. Upon clearing the balance due the plaintiff 
from the defendant was $5,414.72. The defendant delivered to the 
plaintiff a draft for that amount on the Central National Bank of 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 130. 
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St. Louis. This draft was not paid but was protested. The de- 
fendant bank, being insolvent, closed on the evening of December 
30th. The checks which the plaintiff turned over to the defendant 
that day were charged out of the accounts of the various depositors 
who had drawn them. In this action, the plaintiff sought to have its 
claim for the amount of the draft established as a preferred claim 
against the assets of the defendant bank. It was held that the re- 
lation between the banks was that of debtor and creditor and not a 
trust relationship, and the plaintiff, therefore, was not entitled to 
preference or priority of payment. 


Action by the American Bank of De Soto against the People’s Bank 
of De Soto and Frank Dietrich, Special Deputy Bank Commissioner. 
From a judgment against it, plaintiff appeals. Affirmed. 

Clyde Williams, of Hillsboro, for appellant. 

T. E. Francis, of St. Louis, Frank Dietrich, of Hillsboro, and J. F. 
Evans, of St. Louis, for respondents. 


SUTTON, C.—The defendant, People’s Bank of De Soto, is an in- 
solvent banking institution in charge of Frank Dietrich, special deputy 
bank commissioner, appointed to assist in liquidating the business and 
affairs of said bank, and by this action, plaintiff, American Bank of 
De Soto, seeks to establish a trust against the funds in charge of such 
deputy bank commissioner for the sum of $5,417.37, the amount of 
plaintiff’s claim against defendant, and to have such claim adjudged 
entitled to preference and priority of payment out of the assets of the 
defendant bank. 


The cause was submitted and determined in the trial court upon a 
statement of the facts whereby the parties agreed: 


‘‘That plaintiff is and was at all times mentioned in the petition a 
corporation engaged in and doing a general banking business at De Soto, 
Jefferson county, Mo. That on the 30th day of December, 1920, and 
for a long time prior thereto, defendant was doing a general banking 
business in the same city. That on the 3d day of January, 1921 (said 
bank having been closed for business on the evening of December 30, 
1920), the bank commissioner of the State of Missouri took charge of the 
business and affairs of the defendant bank, after which Frank Dietrich 
was appointed to assist in liquidating the business and affairs of said 
bank and is still in charge thereof. 

‘‘That it had been the custom for years between plaintiff and de- 
fendant bank to clear or exchange bills and checks which each had re- 
ceived on the other and settle the difference. That on the 30th day 
of December, 1920 (on which day said People’s Bank was closed and 
has not since resumed business), plaintiff, in the due course of business 
and for a valuable consideration, had come into possession of and had 
for collection and settlement a great number of checks drawn by the 
solvent customers of the People’s Bank on their accounts in said bank; all 
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of which customers had to the credit of their accounts amounts sufficient 
to pay said checks, except $878.92, to which amount said checks were over- 
drafts, and which amount of overdrafts have since been made good and 
paid said bank except $229.20. That upon the clearing or exchanging 
checks on that day the balance due from the defendant bank to the plain- 
tiff bank was $5,414.72. That the plaintiff bank turned over to the de- 
fendant bank, in clearing, the checks which it had received against de- 
fendant and received from defendant the checks which it had against 
plaintiff, and the difference made the balance as above stated, for which 
balance defendant bank delivered to plaintiff a draft on the Central 
National Bank of St. Louis, which draft was not paid but protested, and 
the protest fees are $2.65. That the checks so received by defendant 
from plaintiff were charged out of the accounts of the various depositors 
who had drawn them. That plaintiff was not and never had been a de- 
positor in the defendant bank. That on said date and on the day the 
bank closed there was between six and seven thousand dollars in cash in 
the defendant bank. 

‘That there is now due on account of said balance and protest fees, 
from defendant to plaintiff, the sum of $5,417.37. That claim for said 
amount was properly presented in due time to the said deputy bank 
commissioner for allowance which claim was by him allowed.’’ 


Whereupon it was adjudged by the court that the plaintiff’s claim 
was not entitled to preference or priority of payment, and the plaintiff 
appealed. 

The plaintiff, in support of its contention that the assets of the 
People’s Bank should be impressed with a trust in favor of the plaintiff 
for the amount of plaintiff’s claim, argues that the depositors’ checks 
were presented to the defendant bank for collection, and that it was 
thereby constituted the agent of the plaintiff bank for the collection of 
the checks, and that the action of the defendant bank in accepting the 
checks and charging the accounts of the depositors with the amounts of 
the checks was the same as if it had paid the money over the counter to 
itself as agent for the plaintiff bank, and that the general assets of the 
bank having received the benefit of the transaction, they should be 
charged with said amounts. 


The argument is more commendable for its ingenuity than for its 
soundness. There is no rule of law better settled than that the relation- 
ship between a bank and its depositor is one of debtor and creditor. 
When a deposit is made in a bank, the funds deposited become the funds 
of the bank, and no trust relationship whatever is established between 
the bank and the depositor. The deposit becomes an ordinary indebted- 
ness, not a trust fund. We could never become reconciled to the proposi- 
tion that where a depositor of a bank by his check orders the bank to 
pay to the person named in the check as payee all or a portion of the 
bank’s indebtedness to the depositor, and the payee of the check applies 
to the bank for payment of the amount of its indebtedness called for in 
the check, he thereby constitutes the bank his agent to collect from itself 
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for him such amount of its own indebtedness and to pay over to him such 
amount when collected, and that the bank, having as such agent of the 
payee collected from itself such amount of its indebtedness and failed 
to pay over to the payee the amount collected, thereby becomes a trustee 
of the amount collected, for the use and benefit of the payee. When 
the checks of defendant’s depositors were received by plaintiff and pre- 
sented to defendant, they were not presented for collection, but for pay- 
ment. The defendant was indebted to the depositors for the amounts of 
their deposits, and was under contract to pay the indebtedness, or any 
part thereof, either to the depositors or to any other person, as they 
might order such payment to be made. When by their checks the de- 
positors ordered defendant to pay plaintiff what it owed them, or some 
part thereof, and such checks were presented to defendant by plaintiff, 
and defendant accepted the checks and issued its draft on its correspond- 
ent therefor, the relationship of debtor and creditor, not of trustee and 
cestui que trust, was established between defendant and plaintiff. The 
checks and their proceeds became the defendant’s property without 
being impressed with any trust in favor of plaintiff. The debiting of 
the depositors’ accounts on the books of the bank was in no sense a col- 
lection by defendant for plaintiff of the amounts of the checks; such 
debiting amounted to nothing more than mere book entries showing the 
new relation between the defendant and its depositors. With these en- 
tries the plaintiff was in no way concerned. There was nothing in the 
transaction to establish or create a trust relationship between plaintiff 
and defendant. That the transaction augmented the assets of the de- 
fendant, if this be true, is not sufficient to entitle plaintiff to a prefer- 
ential payment of its claim. To entitle it to such preference, an agency 
or trust relationship between plaintiff and defendant must be shown. 
No such relationship appears. This view is abundantly supported by 
the authorities. Utley v. Hill, 155 Mo. 232, loc. cit. 259, 55 S. W. 1091, 
49 L. R. A. 323, 78 Am. St. Rep. 569; Allen Grocery Co. v. Bank of 
Buchanan County, 192 Mo. App. 476, loc. cit. 487, 182 S. W. 777; 
People v. Merchants’ & Mechanics’ Bank of Troy, 78 N. Y. 269, loc. cit. 
272, 34 Am. Rep. 532; People v. City Bank of Rochester, 93, N. Y. 582; 
Bowman v. First National Bank, 9 Wash. 614, 38 Pac. 211, 43 Am. St. 
Rep. 870; Akin v. Jones, 93 Tenn. 353, 27 8. W. 669, 25 L. R. A. 523, 
A2 Am. St. Rep. 921; United States National Bank v. Glanton, 146 Ga. 
786, 92 S. E. 625, L. R. A. 1917F, 600; Legniti v. Mechanics’ & Metals 
National Bank, 230 N. Y. loc. cit. 419, 130 N. E. 597, 16 A. L. R. 185; 
Midland National Bank v. Brightwell, 148 Mo. 358, 49 S. W. 994, 71 
Am. St. Rep. 608; Harrison v. Smith, 83 Mo. 210, 53 Am. Rep. 571. 

Plaintiff makes a further contention, however, that, since the checks 
presented by plaintiff and accepted by defendant caused overdrafts on 
the accounts of some of defendant’s depositors, and the defendant there- 
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after collected a portion of these overdrafts in actual cash, therefore 
the money so collected necessarily increased the assets of the defendant 
and to that extent constitutes a trust fund for which at least plaintiff is 
entitled to be preferred. In this contention plaintiff is proceeding upon 
the theory that, because the assets of the bank were augmented by the. 
transaction, plaintiff is entitled to preference to the extent the assets 
were thus augmented. The trouble with the contention is that no trust 
relationship is shown between plaintiff and defendant. The acceptance 
of the checks causing overdrafts and the payment of the overdrafts 
afterwards, though it augmented defendant’s assets, did not create or 
establish a trust relationship between plaintiff and defendant. When 
the defendant accepted the checks of its depositors drawn on itself, and 
‘delivered to plaintiff its draft upon its correspondent, and such checks 
caused overdrafts on the accounts of the depositors, the defendant 
thereby assumed the relationship of creditor to the depositors who drew 
the checks causing the overdrafts, to the extent of such overdrafts. The 
plaintiff was not concerned with that relationship. When defendant 
collected from the drawers of the checks the amounts of the overdrafts, 
it did not make the collection for plaintiff as agent of plaintiff, but for 
itself as creditor of the drawers of the checks. 

The case was rightly adjudged in the circuit court, and the Com- 
missioner recommends that the judgment be affirmed. 


PER CURIAM.—The foregoing opinion of SUTTON, C., is adopted 
as the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 

















!/ Questions Based on Banking Decisions Published 
the September Issue of This Magazine | 





The questions given below are based on the decisions and 
articles published in the September issue of The Banking Law 
Journal. After each question is given the page of the Septem- 
ber issue where the answer to the question may be found. 


Checks 


1. A check payable to a corporation does not contain the words ‘‘or 
order.’’ Is the check negotiable? (See September issue, page 656, for 
answer. ) 


2. Is the payee of a check paid on a forged indorsement entitled to 
bring an action against the drawee bank to recover the amount of the 
check? (See September issue, page 674, for answer.) 


3. The payee of a check entrusts it to the possession of another. 
The latter forges the payee’s indorsement, adds his own indorsement, 
and cashes the check. The drawer assigns his rights to the payee. Is 
the payee entitled to recover the amount of the check from the drawee 
bank? (See September issue, page 640, for answer.) 


4. A person deposits with a bank a check drawn on a certain trust 
company with the understanding that the check shall be collected in 
the usual and customary manner. The depositor knows that it is the 
custom among the banks in the neighborhood in clearing with each 
other for the bank having a balance in its favor to take exchange there- 
for. In accordance with this custom, the bank receives the trust com- 
pany’s draft in payment of the depositor’s check. The draft is not 
paid because of the failure of the trust company. Is the bank liable to 
its depositor for the amount of the check? (See September issue, page 
651, for answer.) 


Promissory Notes 
5. Is an indorser of a note ‘‘without recourse’’ liable on a note 
which is not paid at maturity? (See September issue, page 641, for 
answer. ) 
6. Does the fact that a promissory note does not bear the required 
revenue stamps render it invalid or inadmissible in evidence? (See 


September issue, page 682, for answer.) 
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7. A person indorses a note payable to the order of ‘‘myself’’ for 
accommodation upon condition that another shall sign as maker. There- 
after, his (the indorser’s) signature as maker is forged and the note is 
transferred to a holder in due course. Is the indorser liable to the 
holder? (See September issue, page 643, for answer.) 


8. <A director of a bank gives a note for the purpose of concealing 
from the bank examiner the fact that the bank has made an excessive 
loan. It is agreed that the director shall not be liable on the note. 
Does such agreement relieve the director from liability? (See Septem- 
ber issue, page 639, for answer.) 


9. A corporation brings an action on a note assigned to it for value. 
When the note was assigned the corporation had no knowledge of any 
defects therein. The defense is that the note was executed on Sunday 
and dated back. Is the corporation entitled to recover? (See September 
issue, page 710, for answer.) 


10. A note contains a provision that it shall immediately become 
due and payable if the maker upon demand fails to deposit with the 
holders such additional security as they may require in the event that 
the security originally pledged becomes unsatisfactory. Is the note 
negotiable? (See September issue, page 664, for answer.) 


11. An installment note provides that upon default in payment the 
holder may at his option, declare the whole sum of both principal and 
interest immediately due and collectable. Upon default in payment of 
an installment the holder does not avail himself of the acceleration 
option, and fails to give notice of non-payment to the indorsers. Are 
the latter thereby released from all liability on the note? (See Septem- 
ber issue, page 707, for answer.) 


Deposits 


12. May a depositor of an insolvent bank set off his deposit against 
his indebtedness on a note held by the bank? (See September issue, 
page 647, for answer.) 


13. <A certificate of deposit is payable 12 months after date ‘‘with 
interest until maturity only.’’ Is the holder of the certificate entitled 
to interest after maturity? (See September issue, page 694, for answer.) 


14. A surety company executes a surety bond indemnifying a cer- 
tain person against any losses he may sustain by depositing money in a 
specified bank. Does this bond cover a deposit evidenced by a certificate 
of deposit? (See September issue, page 684, for answer.) 


15. A California statute provides for the escheat to the state of 
bank deposits which have been dormant for a period exceeding 20 years. 
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Is the statute constitutional? (See September issue, page 644, for 
answer. ) 


16. A California bank adopts an amendment to its by-laws pro- 
viding that no interest shall be allowed on any inactive account after 
ten years have elapsed since the last deposit or withdrawal was made. 
Can the bank avail itself of this amendment in order to deprive the state 
of interest on accounts which have become subject to transfer to the 
state under the escheat laws of California long before the adoption of 
the amendment? (See September issue, page 644, for answer.) 


17. In an action against a bank to recover the amount of a deposit 
the bank admits the receipt of the deposit but contends that the de- 
positor subsequently withdrew the amount thereof. The bank fails to 
prove that it paid the amount of the deposit to the depositor or to: some 
one on his order. Is the depositor entitled to recover? (See September 
issue, page 689, for answer.) 


18. A bank located in a small California town, in the conduct of its 
safe deposit business and in the protection which it gives to the con- 
tents of its safe deposit boxes, conforms to the practice of all other 
country banks in California in towns of like population and character. 
The contents of the safe deposit boxes are stolen by burglars. Is the 
bank liable to the box holders for the value of the stolen property? (See 
September issue, page 658, for answer.) 


Miscellaneous 


19. Can a banking corporation be indicted for grand larceny in 
the State of Washington? (See September issue, page 649, for answer.) 


20. In North Carolina a license tax is imposed upon every person, 
firm or corporation engaged in selling automobiles in the state. A bank 
takes certain automobiles under a bill of sale securing an indebtedness 
and sells them. Is the bank obliged to pay the license tax? (See 
September issue, page 648, for answer.) 


21. In an action on a trade acceptance it appears that the de- 
fendant’s acceptance was written on the instrument when certain blanks 
therein were unfilled. Subsequently the blanks were filled in and the 
instrument was transferred to the plaintiff, a holder in due course. Is 
the plaintiff entitled to recover? (See September issue, page 702, for 
answer. ) 


22. <A bank holding certain city warrants for collection delivers 
them to the city and accepts the city’s check for the amount thereof. 
The check is drawn on and payable to the collecting bank. The latter 
suspends business before the check is paid. Can the owner of the war- 
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rants recover the amount thereof from the city? (See September issue, 
page 699, for answer.) 


23. <A holder in due course of a draft with bill of lading attached 
entrusts it to a bank for collection. After the bank collects the draft, 
the consignee of the goods against which the draft was drawn discovers 
a shortage and sues the consignor to recover therefor. The consignee 
also attaches the proceeds of the draft. The bank deducts the amount 
of the consignee’s claim from the proceeds of the draft and remits the 
balance to the holder of the draft. Is the latter entitled to recover from 
the bank the amount deducted? (See September issue, page 697, for 
answer. ) 


24. Two mortgages are executed to a bank, which later sells them. 
Payments on the mortgages are thereafter made to the bank by checks 
drawn by the mortgagors. The cashier of the bank deposits the checks 
to his own credit and pays the owners of the mortgages the interest due 
thereon by checks drawn against his account. The owners are paid 
nothing on the principal. Upon the insolvency of the bank are they 
entitled to have their claims for the amount of the mortgage payments 
made to the bank established as preferred claims? (See September 
issue, page 676, for answer.) 


25. <A bank, by its vice-president, signs a contract obligating it to 
purchase advertising matter during a period of two years. The con- 
tract contains a provision that it shall remain in effect for a further 
period of three years unless the bank cancels it before a certain date. The 
vice-president has no knowledge of this provision, and the bank fails to 
eancel the contract before the specified date. Is the bank obliged to 
pay for material furnished during the ensuing three years? (See 
September issue, page 637, for answer.) 
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Walter W. Head, retiring president of 
the American Bankers’ Association, in his 
speech at the opening of the fiftieth an- 
nual convention of the association at Chi- 
cago, touched upon several of the impor- 
tant problems which are facing the country. 
He spoke in part as follows: 

“One of our greatest needs today is to 
repeal the attacks now being made upon 
the integrity of the constitution of the 
United States. We should—we must—op- 
pose vigorously all efforts to give con- 
gress the power to override decisions of 
the supreme court—thereby destroy the 
division of governmental power which 
is the inherent strength of our constitu- 
tional system. In the words of John W. 
Davis: ‘These proposed amendments can 
have no other purpose than an entire change 
in our constitutional system, for in attempt- 
ing to destroy or limit the power of the su- 
preme court to adjudicate upon the con- 
stitutionality of legislation, we are giving 
up at one stroke not merely our belief in 
the separation of judicial and legislative 
powers, but our reliance upon the con- 
stitution as the supreme law of the land. 
When all such proposals are reduced 
to their simplest terms, they stand forth 
naked and undisguised as an attack on our 
theory of government under a written con- 
stitution.’ 

“Mr. Davis is right—exactly right. And 
President Coolidge is also right when he 
says: ‘The people know the difference be- 
tween pretense and reality. They want to 
be told the truth. They want to be trusted. 
They want a chance to work out their own 
material and spiritual salvation. The peo- 
ple want a government of common sense.’ 

“A return to ‘common sense’ means noth- 
ing more and nothing less than a return to 
sound political principle, a rejection of 
political ‘will-o’-the-wisps,’ an abandonment 
of political chincanery. That is what the 
bankers of America stand for today—re- 
gardless of political partisanship. That is 
what the real American statesman stands 
for, regardless of party label. 

“The American Bankers Association be- 
lieves that the causes of the agricultural 
crisis were predominately economic and 
that the remedy lay in the application of 
sound economic principles rather than in the 
pursuit of political panaceas. Those who 
thought otherwise, those who undertook to 
devise some form of political cure-all, tried 
in vain to reach an agreement even among 
themselves as to either cause or remedy. 
Meanwhile, substantial relief has come 
through the operation of national economic 
law. 

“T would not for a moment—and do not— 
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condemn all legislation which may be pro- 

posed for the relief of agriculture. Political 
action has its proper sphere, but its efficacy 
is limited to the removal of artificial ob- 
stacles which interfere with the normal 
functioning of economic principles. Legis- 
lation may help to keep open the avenues 
through which economic law is free to 
operate, but it cannot do more. It may 
temporary accelerate or temporarily retard 
the ebb and flow of economic tides. It will 
alleviate, but it cannot cure. We must be 
watchful that the legislative palliative does 
not—like a sleep-inducing drug—leave us 
to be victimized by a disaster greater than 
that which we seek to avoid. 

“The necessity that economic problems be 
solved by economic remedies—rather than 
by political tampering—applies to the en- 
tire field of commerce, industry and finance. 

“Next to the improvement in the basic in- 
dustry of agriculture, our greatest encourage- 
ment is the tendency toward politieal, eco- 
nomic and social stability in Europe. The 
various nations appear at last to have for- 
saken political expedients for the more cer- 
tain relief of sound economic practice. Har- 
mony bids fair to succeed discord, and a 
common ground has been found for joint 
endeavor. Previous disappointments justify 
caution against too great optimism, but, 
despite all that, we have every reason to 
believe that there is today greater promise 
of permanent European stability than at 
any time since July, 1914.” 

The need of a better realization on the 
part of business men of the fact that agri- 
culture is absolutely controlling in all busi- 
ness was stressed by former Secretary of 
Agriculture E. T. Meredith in his address 
to the convention: 

“The opportunity to go into banking, the 
publishing business, to market groceries, to 
establish a drug store, all these,” said Mr. 
Meredith, “have been given to us because of 
agriculture. The conditions in agriculture 
from year to year affect every one of these 
institutions most vitally. 

“The income from agriculture—and con- 
sequently its support of business—is regu- 
lar, not hit-and-miss or spotted throughout 
the year, and not largely all in one season 
of the year as many business men seem to 
be under the impression it is. When one 
single source of farm income takes a slump, 
the calamity howlers make so much of it 
that some are led to overestimate its effect 
upon general business, as was the case with 
wheat. One would think that the farmer 
received his entire income from wheat; and 
yet 1922 production figures show that the 
farmer received less for his wheat than he 
did for his corn, hay, cotton, or vegetables, 
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as well as from several sources of animal 
product income. 

“Tt is true that a decreased income from 
any one farm product such as wheat is a 
serious blow to the farmers who are de- 
pending on this one crop for their major 
income, but we should keep in mind, when 
considering agriculture as a whole, that a 
slump in any one product does not materially 
impair agricultural purchasing power as a 
whole. The idea that the farmer gets his 
income in the fall is quite prevalent and 
just as erroneous. An average distribution 
of income would be 8.3 per cent. each month, 
which is not very different from the farmer’s 
actual experience.” 

The railroads are in the first line of de- 
fense against those who would make this 
country a second Russia, C. H. Markham, 
president, Illinois Central Railroad Company, 
declared in his address before the conven- 
tion. 

Mr. Markham said that “the broad prin- 
ciple to be considered was whether or not 
the people desire more government in busi- 
ness, aud eventually all government in busi- 
ness, which is communism. The patriotic 
grounds to be considered are those of the 
greatest good for the greater number, which 
constitute the essential principle of democ- 
racy. 

“Our nation has developed as the great 
defender of the rights of the individual. 


Private property is the cornerstone of our 
industrial structure. We have had to regu- 
late many private businesses, including rail- 
roads, but we have always managed to 
avoid confiscation. We have never favored 
government ownership as a national policy, 
and therefore we have never been ealled 
upon to decide definitely just how far it 
should go. If the railroads are taken over 
by the government, we must face the fact 
that the big step in reversing our old settled 
policy will be taken and there will be no 
stopping the force once we have let it loose. 
If there is no particular reason why the 
government should not own and run the rail- 
roads, is there any reason why it should not 
take over also the banks, stores, factories, 
farms, until all of us are government em- 
ployees and the ideal of the soviet is at- 
tained? 

“The largest business enterprise of the 
government is the post office department, 
which has about 300,000 employees. The 
railroads have about 2,000,000 employees. 
There are approximately as many railroad 
employees as there are in all government 
service, federal, state, county and municipal, 
put together. If the railroads are taken over 
by the government, there will be one gov- 
ernment employee out of every ten wage 
earners in the country instead of one out of 
twenty, as at present. If this one great 
step is taken into government ownership, 








how can any other industry in the country 
feel that it is safe?” 

John E. Edgerton, president of the Na- 
tional Association of Manufacturers, in his 
address before the convention said: 

“There are many things wrong in our 
country. The worst thing which threatens 
the future of America is the frightful loss 
of the sight of spiritual values in the fog 
of materialism which has settled upon us 
and the loss of sense of individual respon- 
sibility in our reckless strivings for ad- 
vantage. 

“There is no formula for improving a 
government without raising the standards 
of its citizenship. If therefore, we would 
have less government in business we must 
make more government unnecessary by the 
manner in which business is conducted. If 
we would have more business in govern- 
ment we must have more business men in 
government. 

“Heedless of warnings of history citizens 
of this country keep right on trying to make 
statesmen out of politicians and expecting 
to gather cocoanuts from peanut vines. 

“The politician who discovers himself in a 
section where there has just been a shortage 
of crops or overproduction immediately 
changes from whatever he is to a so-called 
Progressive, which being interpreted means 
one who has the uncontrollable impulse to 
move from where he is to somewhere else 
without reference to either the direction or 
th consequences of his movement. Then he 
tells the people how he is going to have re- 
pealed all economic and natural laws and 
supplant them with such obtruse experi- 
mentations as the McNary-Haugen bill or 
others which will automatically reduce the 
pressure upon men to work, serve and sacri- 
fice. 

“The spirit of unsportsmanlike contest for 
the plaudits of the crowd has been and is 
now the prolific breeder of all sorts of 
vicious legislation. Its damnable, un- 
American, un-Christian products may be 
seen in the plethora of legislation proposed 
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and sometimes enacted in the selfish interest 
of some bloc, section or class. 

“Tt all goes back to those unhappy days 
of the birth of the direct primary law and 
amendment to the constitution to elect 
United States senators by direct vote of the 
people. If there shall be a Gibbon to write 
the Rise and Fall of the American Re- 
public he will doubtless open the second part 
of his gloomy story with a citation of those 
portentious events. He will show the pro- 
nounced process of degeneration that began 
on that day in the type of men attracted by 
public service, particularly in our legisla- 
tive bodies. The historian will show how 
the line of demarkation between the two 
houses of congress has been: blotted out by 
the gloved hand of the socialist; and how 
this blighting hand is at this moment trying 
to fasten its fingers on the throat of our 
judiciary system. By means of the direct 
primary he has transformed the legislative 
department of our government into a mere 
sounding board to catch and throw back 
the babel voices of the mob. If it can 
emasculate the judiciary the last citadel of 
our liberties will be reduced to ruins and 
the way prepared for the entry of the 
soviet king. 

“If there is anything against which the 
citizenry of our country should hurl its re- 
sistance it is the impudently recurring at- 
tempts of charlatans in various disguises to 
weaken the arm of our courts by cunningly 
drawn statutes and amendments to the con- 
stitution. . Such efforts should forever be 
sufficient to discredit as enemies to their 
country those who have the audacity to make 
them. It has become a fad, or rather a 
disease to amend our constitution and by 
amending it to render inoperative the 
wisest provisions of its original architects 
and builders. 

“One of the proposals which embody the 
evidence of those fatal tendencies is the so- 
ealled child labor amendment. It is dan- 
gerous because it presents a rose that un- 
folds a tarantula. It is meant to restrict 
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production and to compel uneconomic ad- 
vances in wages and to expand the powers 
of the federal government as to require the 
creation of more public officers and a further 
excuse for raising the cost of government. 

“These menaces could not affect an en- 
lightened country except for the fact that 
seventy per cent. of the qualified voters are 
taking no interest in their government. This 
seventy per cent. includes for the most part 
the more responsible elements of society— 
manufacturers, bankers, professional and 
business men. The minority that does most 
of the voting is generally radical in its 
thought. 

“Bankers, manufacturers and _ business 
men have been so absorbed by their in- 
dividual responsibilities and problems in 
connection with their own selfish interests 
that they are generally uninformed as to 
what is going on about them. They don’t 
get disturbed until after election and then 
they can get together quicker and pass 
more denunciatory resolutions than any- 


body.” 


BENJAMIN FRANKLIN INSTITUTE 
MERGED WITH COLUMBIA UNIVER- 


SITY—During the past five years, the 
Benjamin Franklin Institute has made a 
remarkable record in supplying to selected 
bank employees practical training in bank- 
ing practice. The interest which this serv- 
ice has attracted and the wide recognition 
of its value by the bankers of the country 
make particularly interesting the announce- 
ment that the Benjamin Franklin Institute 
course in Banking Practice will hereafter 
be conducted by the Home Study Depart- 
ment of Columbia University. 

Some three years ago Columbia: Univer- 
sity adopted the policy of offering by mail 
for home study, instruction of university 


grade. The development of this branch of 
her work has been rapid for it has thrown 
open to thousands educational advantages 
that before had been out of reach. The 
facilities created by the growth of this 
work are now ready to supplement those of 
the Benjamin Franklin Institute in service 
to the banking field, and the combined pres- 
tige and experience of these two great in- 
stitutions assures an extension of this edu- 
cational work that will play even a bigger 
part in the past in the raising of personal 
standards among banking organizations. 

This course was designed to meet a 
delnite need by teaching the fundamental 
principles of banking. How well it has suc- 
ceeded may be judged from the experience 
of such banks as the National City Bank of 
New York, the Central Trust Company of 
Illinois, Chicago, the Guaranty Trust Com- 
pany of New York, the National Shawmut 
Bank of Boston, and many others which 
have made the course an important part of 
their educational work. The same is true 
of small banks all over the country. They 
have realized the fact that everyday experi- 
ence, alone, cannot supply the balanced 
training in banking principles needed by 
their officers and by the younger men pre- 
paring for official responsibilities. 

Experence is too long and costly a 
process. And experience is largely con- 
fined to learning how operations are per- 
formed rather than why they are per- 
formed and what principles underlie them. 
It is in this latter respect that the 
Benjamin Franklin-Columbia University 
course shows its greatest value. 

One of the features of this course is 
the skillful way in which it has _ been 
adapted to the practical requirements of 
the bank’s organization. Assistance is 
given in the formation of study groups, 





with a group leader selected from among 
the bank’s own personnel. Suggestions are 
given for the handling of the weekly meet- 
ings of these groups and for guiding the 
training along the lines of the bank’s 
individual policies and methods of opera- 
tion. 

Judging by results, this method is 
remarkably effective, for over 95 per cent. 
of the men who have undertaken the course 
have completed it. The significance of this 
figure is apparent when one considers that 
not more than 30 per cent. is the standard 
maintained by the average extension teach- 
ing. Another reason for the unusual 
record made by students of the course is 
that the men enrolled are only those 
considered by the officers of their banks to 
be worthy of preparation for greater 
responsibilities. 

How high a valuation is placed by rep- 
resentative men in the banking field, upon 
the training offered in this course is 
indicated in the fact that over 60 per 
cent. of its students have been bank 
officers, directors, and heads of departments 
with their responsible assistants. This 
is natural enough, for the greater a man’s 
responsibilities the more fully he can 
appreciate the practical value of this 
instruction. 

The course consists of twenty study units 
to cover a period of twenty weeks. Each 
covers fully but concisely one side of the 
principles of banking. There is a regular 
examination service calling for the submis- 
sion of papers on each lesson to an 
instructor in the Home Study Department. 
The instructor corrects and grades the 
papers and makes constructive suggestions 
to the student that will help him to study 
more effectively and get more practical 
benefit from the course. There is also 
a series of ten discussions which guide the 
student in applying in his own bank the 
principles which he masters in the texts. 
These discussions are constantly in a 
process of revision so that they may treat 
at all times the matters of most recent 
importance in the field. New legislation, 
new regulations, Federal Reserve develop- 
ments and other subjects of highest interest 
are treated in a manner that keeps them 
right up to date. Another feature of 
great value is the consultation privilege 
whereby any subscriber may secure special 
information on any question of banking 
principles or practice. The time required 
for study has been reduced to the minimum 
consistent with thoroughness by skillful 
handling of material and omission of un- 
necessary matter. 

In view of the importance of this course 
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in the banking field, a suggestion of its 
contents may be interesting. Of the 
twenty units which comprise the course, 
twelve deal with the interior operation of 
a bank and the others with the general 
banking system. The place of the bank 
in the business world is the subject of the 
first unit, covering the economic functions 
of a bank and its various services. Then 
comes the question of the instruments of 
banking treated in two units. Deposits 
and receiving operations are next fully 
described. In the following unit the pay- 
ing teller’s department is covered with 
attention to every fundamental function. 
How bank checks are collected, and collec- 
tion items and protest, are the next mat- 
ters discussed. Credit and the credit 
department have an important section. 
Loans and discounts are treated fully. Two 
units are devoted to the big problem of 
keeping the bank’s books. Audits, bank 
examinations, and bank statements com- 
plete the treatment of internal operations. 

National Banks, State Banks and Trust 
Companies are then described. The Trust 
Department and its work are considered. 
Savings Banks and Savings Departments 
receive ample treatment. Two units are 
required to present the Federal Reserve 
system in all its phases. Foreign Exchange 





is dealt with clearly and comprehensively 
and Mortgage Banking receives illuminating 
treatment. The course closes with a help- 
ful and suggestive section on the essential 
elements for success in banking. 

One important way in which this educa- 
tional service differs from other methods 
that have been used for developing bank 
personnel is that it trains men into their 
banks rather than out. This is true par- 
ticularly for three reasons: First, the 
course adapts its training to the bank’s 
own method of operation; second, it helps 
the employee to realize his opportunity 
within his own bank; third, it is offered 
only to those who seem capable of assuming 
responsibility. 

A new era of greater usefulness should 
be begun for this splendid service by the 
combined forces of the Benjamin Franklin 
Institute and Columbia University. 
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building on the of Liberty and 
Nassau streets. 

The movement of this amount of cash 
and securities was probably the largest 
such movement ever made through the 
streets of New York. Since the Federal 
Reserve Board moved into its present quar- 
ters in the Equitable Building in 1916 the 
volume of its operations and its holdings 
of eash and securities have grown to be 
probably the largest of any bank in the 
world. The occupancy of the new vaults 
was postponed until a large part of the 
personnel of the bank had been installed 
in the new building and there had been 
repeated drills in vault operation. The 
transfer of cash and securities was safe- 
guarded in every possible way. All ar- 
rangements were approved in advance by 
Chief Moran of the United States Secret 
Service and Police Commissioner Enright. 
Chief Moran with a staff of his operatives 
and a detail of special policemen, including 
the bomb squad, was on duty. On Sunday 
a deadline was thrown around ali of the 
blocks through which the movement took 
place and each street approach was guarded 
by armored trucks of the Adams Express 
Company. 
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Suppose you lived 300 years ago. 
If you wished to save or invest 
money, you would have to go out 
and buy something like a gold chain 
or asilver mug. Why? Because there 
were no barks, no stocks, no bonds, 
or other investments. Imagine a 
man accumulating a nest egg of 
brooches, jewels, garments of satin, 
furs, girdles, damasks! 


Up to the 18th century, the only 
way a man could make financial 
provision for a family was to hoard 
goods of value. His financial posi- 
tion was judged by the amount of 
goods he had secreted. 


ANY are the changes from 
that day to this but it is 
still a man-size job to make sure 
provision for a family. After 
learning how to make money it 
is often difficult to teach one’s 
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family how to keep it. Oppor- 
tunities for saving and invest- 
ing have multiplied but so have 
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dollars or dollars that go spec- 
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any cost, unbiased investment 
facts. We have no securities of 
our own to sell. 
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MPLE resources and a record of 
over fifty years’ experience suffi- 


It 


requires contact, however, to show the 
helpfulness and sincerity of Mellon Ser- 


vice. 


Our intimate touch with world- 


wide financial affairs is proving of advan- 
tage to a great number of out-of-town 
banks, corporations and individuals. 


We invite your correspondence 


MELLON NATIONAL BANK 


PITTSBURGH, PA. 





